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CLEVER SCHEME FOR FORGING PAY CHECKS CAUSES LOSS 
TO DRAWEE BANK 


A carefully worked out plan, by which the conspirators were en- 
abled to issue a number of forged checks on a bank and collect the 
proceeds, is disclosed in a recent decision of the Supreme Court of 
Oregon, First National Bank of Portland y. United States National 
Bank of Portland, 197 Pac. Rep. 547. 

One of the conspirators discovered that a steel company, which 
paid its employees by check, was about to have a large number of 
such checks struck off by the printer. He secured a job with the 
printer and stole some of the blank checks, while his partner secured 
a job with the steel company, where he worked one day, for the pur- 
pose of obtaining a pay check bearing the signature of the steel 
company’s treasurer. 

The pair then forged signatures on the blank checks and dis- 
posed of them to local merchants, by whom they were collected from 
the drawee bank. This action was brought by the drawee to recover 
from another bank the amount of forged checks, which had been col- 
lected through that bank. It was held that the loss was upon the 
drawee bank and that it was not entitled to recover from the col- 
lecting bank. 

The following is the complete statement of facts, as it appears in 
the opinion written by the Supreme Court: 

‘This is an action brought by the First National Bank of Port- 
land against the United States National Bank of Portland for the 
recovery of $532.80 paid on 18 forged checks drawn upon the First 
National Bank of Portland. The cause was tried, with the consent 
of the parties, by the court without the intervention of a jury. There 
was a judgment for the defendant, and the plaintiff appealed. 

‘‘The two banks are, as their names imply, national banking cor- 
porations and are engaged in doing a general banking business in 


Portland. Each bank is a member of an association known as the 
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Portland Clearing House. The object of this association is said to be 
the effecting, at one place, of the daily exchanges between the sev- 
eral associated banks and bankers, and the settlement of the balance 
resulting from such exchanges. 

‘‘The Willamette Iron & Steel Works, hereinafter called the steel 
works, is a corporation doing business in Portland. The steel works 
pays its employees by delivering to them every Saturday pay checks. 
The steel works had funds on deposit with the First National Bank, 
and it also had moneys on deposit with the United States National 
Bank. However, all the pay checks issued by the steel works and 
delivered to its employees were drawn on the First National Bank. 
The steel works used a printed form of pay check, which was de- 
signed for its own exclusive use. All checks drawn by the steel works 
were required to be signed by B. C. Ball, its president, and by M. H. 
Insley, its secretary-treasurer. For convenience the signature of 
Ball was lithographed upon the pay checks used by the steel works, 
but Insley was required to write his signature upon each check. The 
First National Bank had in its files the genuine signatures of Ball 
and Insley, and the United States National Bank likewise had their 
genuine signatures in its files. 

‘‘The steel works caused a supply of pay checks to be printed 
with the lithographed signature of Ball on them. According to the 
testimony of M. H. Insley, a person going under the name of W. M. 
Rose learned ‘that these checks were going through’ and ‘got a job 
at the printer’s,’ and told a person who went under the name of 
Martin Shea ‘that these checks were going through’. Insley says 
that ‘they’ (Rose and Shea) conceived the idea of Shea ‘going down to 
our plant and getting a job’ in order to obtain a pay check, and 
thus ‘procure the signature of the officer whose name was not 
printed on the check’. The plan was carried out and Shea got a 
job at the steel works; he worked one day only, and for that day’s 
work received a pay check having on it the lithographed signature 
of Ball and the written signature of Insley. Rose stole some of 
the blank checks from the printer. Using the pay check received by 
Shea from the steel works as a sample of Insley’s genuine signature, 
the persons, whom we shall call Rose and Shea, forged the name of 
M. H. Insley as secretary-treasurer of the steel works to each of the 
stolen blank checks. Some of these forged checks passed through 
other banks before reaching the First National Bank as drawee; 18 
of the forged checks passed through the United States National 
Bank; and none but these 18 checks are involved in this action. Each 
check was dated December 21, 1918, and purported to be drawn for 
the sum of $29.60, and appeared upon its face to be regular. The 
forged signature of Insley was a good imitation of his genuine sig- 
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nature. Some checks were made payable to the order of W. M. 
Rose, but a majority of them were made payable to the order of 
Martin Shea. On the back of each of the checks made payable to 
the order of W. M. Rose the following indorsement appears, ‘W. M. 
Rose, 246% Yamhill,’ and on the back of the Martin Shea checks 
the following was written, ‘Martin Shea, 4914 Ninth N’. These 18 
checks were negotiated to as many different merchants in Portland. 
Each of these 18 merchants was a client and a depositor of the 
United States National Bank. Each of the 18 merchants took his 
check to the United States National Bank, and after indorsing his 
name on the back of the check delivered it to the United States 
National Bank and received credit for the amount of the face of the 
check. These 18 checks were received by the United States National 
Bank on and ‘between December 24 and 28, 1918. 

‘‘The United States National Bank stamped on the back of each 
of the 18 checks an impression of its clearing house stamp, and 
then on and between December 24th and 28th presented them, 
through the Portland Clearing House to the First National Bank for 
payment, and the First National Bank paid to the United States Na- 
tional Bank the amount of the 18 checks, aggregating $532.80, and 
at the same time the First National Bank charged this amount 
against the account of the steel works. The defendant’s clearing 
house stamp contained its name, the number of its membership in 
the association, the date, and the following words: ‘Pay through 
clearing house’. 

‘“‘On January 2, 1919, the steel works received from the First 
National Bank a bank statement together with the 18 checks ‘as 
returned vouchers’. On or about January 13, 1919, the steel works 
discovered that the checks had been forged, and the steel works im- 
mediately returned them to the First National Bank with the in- 
formation that all the purported signatures of Insley were forgeries. 
The First National Bank credited the steel works with the amount of 
the face of the forged checks and then took them to the United States 
National Bank, ‘claiming that one of the maker’s signatures thereto 
was a forgery, and also claiming that the signatures of the payees 
were forgeries’; and at the same time the First National Bank ‘re- 
quested defendant to collect for and pay over to plaintiff the 
amounts of said several checks from said merchants who had in- 
dorsed said checks and deposited them with defendant’.’’ 

As already stated, the drawee bank was not allowed to recover. 
It was found by the court that the situation here presented was a 
proper one for the application of the time-honored rule that a 
drawee is bound to know the signature of his drawer and pays on 
a forgery of the drawer’s signature at his peril. 
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THE PAR COLLECTION LITIGATION 


The action of the Georgia country banks against the Federal Re- 
serve Bank of Atlanta, seeking an injunction restraining the defend- 
ant from presenting checks for payment over the counters of the 
country banks, has been passed on, but not finally, by the United 
States Supreme Court. 

The decision, however, does settle one point once and for all. It 
is held that the Federal Courts have jurisdiction over any action in 
which a Federal Reserve Bank is plaintiff or defendant. On this 
point the holding of the lower courts was upheld. This action was 
first started in a Georgia state court. On the motion of the Federal 
Reserve Bank it was removed to the United States District Court. 
‘*We agree,’’ writes the Supreme Court, ‘‘with the court below that 
the removal was proper. The principal defendant (Federal Reserve 
Bank of Atlanta) was incorporated under the laws of the United 
States and that has been established as a ground of jurisdiction since 
Osborne v. Bank of the United States, 9 Wheat. 738.’’ 

The other point involved was whether the country banks are en- 
titled to the injunction which they ask. The injunction, if granted, 
will restrain the Federal Reserve Bank of Atlanta from collecting 
checks on the plaintiffs ‘‘except in the usual way’’; in other words, 
from accumulating a number of checks and then presenting them 
over the counters of the drawee banks. 

The country banks, of course, desire to retain the custom of 
charging exchange on checks which are drawn on them and nego- 
tiated at a distance. They feel that such charge is proper compen- 
sation for the service which they render in paying the checks and 
that they are entitled to the amount which they charge as a matter 
of right. The Federal Reserve Bank of Atlanta feels that, under 
the provisions of the Federal Reserve Act, no other course than pre- 
sentment over the counter is open to it, if the country banks refuse 
to remit at par for checks sent to them through the mails. The 
Reserve Bank’s attitude is that co-operation in the establishment of 

a countrywide system of par collection is its duty under the Federal 
Reserve Act and that the provisions of the statute, which prohibit 
it from paying exchange, compel it to follow the course complained 
of by the country banks. But the merits of the controversy were 
not before the Supreme Court on this appeal. As will be explained, 
all that the Supreme Court was called on to decide in this connec- 
tion was a question of pleading. 

In their bill of complaint the country banks set forth that the 
defendant intends to accumulate checks drawn on the country banks 
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until they reach a large amount and then present them for payment 
over the counters of the drawee banks. It was alleged that the ob- 

ject of the defendant in doing this is to compel the country banks 

to join the Federal Reserve System, or, at least, to open a non- 

member clearing account with the defendant, and that the result of 

the proposed method of collection will be to drive some of the coun- 

try banks out of business and to diminish the income of every one of 

them. These are not all the allegations of the complaint, but they 

are the principal ones. 

In the District Court the Federal Reserve Bank moved to dismiss 
the complaint. A motion to dismiss, in effect, says that, even if all 
the allegations set forth in the complaint were true, still the plaintiff 
would not be entitled to the relief asked for. The motion calls upon 
the court to decide whether the complaint sets forth a cause of 
action. 

The lower courts held that the complaint did not state a cause of 
action and directed the dismissal of the complaint. The Supreme 
Court now reverses this holding and decides that, ‘‘if they can prove 
what they allege,’’ the plaintiffs have stated a cause of action and 
are entitled to their injunction. 

As a result of this decision the case will now go back to the 
United States District Court for a trial on the merits. Eventually 
it will work its way back again to the Supreme Court and, when 
that has been done, it will be known whether the country banks are 
entitled to charge exchange when remitting to the Federal Reserve 
Bank for checks drawn on them, for that is the point around which 
all this litigation centers. 

The opinion of the Cireuit Court of Appeals was published in 
the December, 1920, issue of the Journal. The full text of the 
Supreme Court’s opinion may be found among the legal decisions in 
this issue. 


THE RIGHT TO ENGAGE IN THE BUSINESS OF TRANSMIT- 
TING MONEY ABROAD 


In 1920, a law was passed in the state of Illinois, providing that 
after January 1, 1921, no individual or partnership should carry on 
the business of transmitting money to foreign countries, buying or 
selling foreign money or receiving money on deposit to be trans- 
mitted to foreign countries. 

In effect the statute restricted this line of business to incorpo- 
rated banks, and express, steamship and telegraph companies, whether 
incorporated or not. This provision was made a part of the bank- 
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ing law under the title, ‘‘An act to revise the law with relation to 
banks and banking’’. . 

More than fifty persons engaged in the business of transmitting 
money abroad and buying and selling foreign money in the state of 
Illinois filed a bill asking for an injunction against the threatened 
enforcement of this statutory provision, on the ground that the stat- 
ute was unconstitutional. 

In the first place, the court held that the statute was unconsti- 
tutional because the subject matter was not sufficiently expressed in 
the title, as required by Section 13 of Article 4 of the Illinois Con- 
stitution, which provides that no statute shall embrace more than 
one subject, which subject must be expressed in the title. ‘‘No one 
would suspect,’’ said the court, ‘‘that a bill which purported to re- 
vise the law in relation to banks and banking would abolish their 
(the complainants’) business any more than it would abolish bond 
brokerage or private mortgage loans.’’ 

The statute was also held unconstitutional on the ground that 
it granted to banks and classes of companies mentioned, a special 
privilege and deprived the complainants of the right to continue in 
the business of transmitting money to foreign countries without due 
process of law, therefore violating the provisions of both the Fed- 
eral and state Constitutions. 

On this phase of the question the court said, ‘‘The privilege of 
engaging in any lawful business is the right of every individual, of 
which no one can be deprived except ‘by a general law acting equally 
on all individuals in the same situation. It is subject to the police 
power, and must be exercised in accordance with the requirements 
of statutes passed in the exercise of that power for the protection of 
the public. No person or class of persons can be excluded from that 
privilege while others are permitted to enjoy it, unless some reason 
exists for the distinction having a just relation to the object to be 
accomplished. No reasonable distinction exists for this proviso. It 
declares, in effect, that incorporated banks, and express, steamship, 
and telegraph companies, whether incorporated or not, may engage 
in the business of transmitting money to foreign countries, but no 
other natural person, firm, or partnership may. So far as incorpo- 
rated banks are concerned, the reason for the distinction is appar- 
ent. As between natural persons and partnerships on the one hand, 
and express, steamship and telegraph companies on the other, the 
distinction is not based upon any just reason. It has no reference to 
character, solvency, financial responsibility, security, business, or 
monetary facilities, incorporation, method of doing business, public 
inspection, supervision, or report, or any other thing having any re- 
lation to the protection of the public from loss by reason of the dis- 
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honesty, incompetence, ignorance, or irresponsibility of persons en- 
gaging in that ‘business. Under this legislation, if two or more men 
desire to engage as partners in the business of transmitting money 
to foreign countries they cannot do so, but if they want to associate 
themselves as partners in an express, steamship, or telegraph com- 
pany they may do so, and may then engage in the business of trans- 
mitting money to foreign countries. What protection this would 
be to the public is not apparent. Classification based upon a reason- 
able difference does not violate the constitutional provision, but a 
merely arbitrary distinction cannot be sustained.’’ 


BANKS IN MASSACHUSETTS NOT LIABLE FOR FAILURE TO 
TRANSMIT FUNDS ABROAD 


The recent Massachusetts decision, Alemian v. American Express 
Company, 130 N. E. Rep. 253, is referred to in an editorial appear- 
ing in the May 28 issue of the New York Law Journal as ‘‘of great 
importance to banks and express companies which are engaged in 
transmitting funds to European countries where conditions are un- 
settled’’. 

It appeared that the American Express Company agreed to trans- 
mit for plaintiff the sum of $250 to plaintiff’s sister, at Erivan, a 
Russian city in the Caucasus Mountains, near the Persian frontier. 
Plaintiff knew that the express company did not undertake itself 
through its own agents to deliver the purchased Russian rubles, but 
that it agreed to transfer them through correspondents or sub- 
agents to plaintiff’s sister at the place of destination. The funds 
were not received by the sister. The Supreme Judicial Court of 
Massachusetts held that unless the selected sub-agents in Russia 
were not suitable persons to receive and transmit the money, plain- 
tiff was not entitled to recover from the defendant as for breach of 
its contract through failure to deliver the funds to the payee. 

One important conclusion reached by the court was that a stipu- 
lation embodied in the application, signed by the party transmitting 
the funds, limiting the liability of the express company for the de- 
faults of its correspondents and sub-agents, was valid and binding. 
The text of this stipulation will be found in the portion of the 
court’s opinion quoted below. 

In the editorial, it was observed that ‘‘this case is difficult to 
reconcile with some of the lower court decisions in this jurisdiction, 
and it would seem that the question should be finally passed upon 
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by the highest courts in this state’. The decision might, for in- 
stance, be compared with Wasserman v. Irving National Bank, the 
decision of the Municipal Court of New York City, published in the 
May issue of the Banking Law Journal at page 338, wherein the 
transmitting bank was held liable. 

The opinion in the Massachusetts decision, written by Pierce, J., 
reads as follows: 

‘‘This is an action of contract to recover $259.17, with interest 
from August 20, 1917, and is before this court on an appeal from 
the Appellate Division of the Municipal Court of the city of Boston. 

‘‘A concise statement of the facts, as shown by the reported tes- 
timony and agreed facts, is as follows: March 20, 1917, the plaintiff 
made a signed written application to the defendant for a foreign 
cable transfer of money to his sister at Erivan, Russia. The de- 
fendant received from the plaintiff $250, which was the then equiva- 
lent of 1,136 Russian rubles, and $9.17 for the expenses and charges 
of the transfer—a total of $259.17, for which the defendant gave its 
receipt to the plaintiff. The application and receipt contained the 
following provision: 

***Tt is understood and agreed that this transfer is to be made 
without responsibility on the part of the American Express Company 
or its correspondents for any loss occasioned by errors or delays in 
the transmission of the message by telegraph or cable companies, or 
for the acts or omissions of the correspondents or agencies neces- 
sarily employed by the American Express Company in the transfer 
of this money, all risks for which are assumed by the sender.’ 

“‘The application and receipt were endorsed: 

*** Accepted subject to delays, risks and consequences resulting 
from war.’ 

‘*The defendant cabled instructions to its correspondent bank in 
Petrograd ‘to transfer the amount in Russian rubles for transfer to 
the payee at destination, which is in the extreme southeastern part 
of Russia, Erivan being a city of some 20,000 inhabitants in the 
Caucasus Mountains, near the Persian frontier’. August 20, 1917, 
the Petrograd bank transferred the amount, in Russian rubles, to 
Odessa, to its correspondent bank nearest destination, whence in the 
usual course the amount of Russian rubles would be forwarded to 
the payee at destination by Russian postal money order. The Petro- 
grad bank debited the account of the defendant for the amount of 
1,136 rubles, plus 2.28 rubles for the bank’s commission and expenses 
in the transaction, and on August 20, 1917, mailed a notice, which 
was received November 22, 1917, of its compliance with said in- 
structions, and of the debit to its aceount. August 21, 1917, the 
plaintiff sent a cablegram to the payee, which she received about 
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September 1, 1917, notifying her that he had sent the money. On 
March 2, 1918, the defendant instructed the Petrograd bank that 
the payee had changed her residence in Erivan, and requested that 
payment of the funds be made at the new address if they were un- 
delivered. The defendant has received no communication regarding 
the plaintiff’s transfer of money, has never received any word from 
Russia that the amount in Russian rubles was or was not delivered 
to the payee at destination, nor has the amount been returned to it 
as undeliverable or credited back to its account, and correspondence 
addressed to points in Russia is returned as undeliverable. 

‘*The sister of the plaintiff, the payee named in the money order, 
testified that she had never received the money; that about Septem- 
ber 1, 1917, she received a cablegram from the plaintiff notifying 
her of the transmission of the money to her; that she visited various 
banks in Erivan in an effort to get the money, but was unsuccessful; 
that about May 1, 1918, she fled from Erivan; that she wrote four 
times to her brother before leaving Erivan. The plaintiff testified— 

‘**That he went to the defendant’s office in Boston with another 
man; that he could speak very little English himself, and could not 
read or write English at all, and that his companjon could speak 
English no better than the plaintiff; that the plaintiff told the clerk 
at the defendant’s office that he wanted to send two hundred and 
fifty dollars ($250.00) to his sister in Russia, whose name and ad- 
dress he had printed on a slip of paper which he handed to the de- 
fendant’s clerk; that he thereupon signed a paper which the clerk 
presented to him and received another paper which the clerk gave 
to him; that neither paper was read or explained to him, nor could 
he read or understand them himself. There was no evidence that 
the express clerk knew or was informed that the plaintiff could not 
read or did not understand the contents of the papers. These 
papers, it is conceded, were the ‘‘application for foreign cable trans- 
fer’’ and ‘‘receipt for money to be transferred by telegraph’’.’ 

‘*From the admitted facts, it indisputably appears that the plain- 
tiff knew that the defendant did not undertake itself through its 
own agents to deliver the purchased rubles, but did agree to trans- 
fer them through corresponding sub-agents to the payee at the place 
of destination. There is no evidence or claim that the selected sub- 
agents in Russia were not in every way suitable persons to receive 
and transmit the money, and there is evidence that the defendant 
transferred the money of the plaintiff to the sub-agent in Petrograd; 
that that agent in turn transferred the money to Odessa, and that 
the money has not been returned as undelivered to the plaintiff. In 
these circumstances the plaintiff was not entitled to his first and 
second requests for rulings, that ‘on all the evidence, the plaintiff is 
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entitled to recover under his first count [and] . . . under his second 
count’ (Darling v. Stanwood, 14 Allen 504, 507; Dorchester & Milton 
Bank v. New England Bank, 1 Cush. 177; Britton v. Niccolls, 104 
U. S. 758, 26 L. Ed. 917; Katcher v. American Express Co., N. J., 
109 Atl. 741). 

“‘The agreement above set forth exonerating the defendant ‘for 
any loss occasioned by errors or delays . . . or for the acts or omis- 
sions of the correspondents or agencies necessarily employed . 
in the transfer of this money, all risks for which are assumed by the 
sender,’ upon the evidence precludes any recovery by the plaintiff 
on either account against the defendant. The plaintiff signed the 
agreement; the defendant had neither actual nor constructive knowl- 
edge that the plaintiff could not read English, and there is no claim 
that the signature of the plaintiff was procured by fraud or by mis- 
representation and concealment of the terms of the agreement (Mc- 
Kinney v. Boston & Maine R. R., 217 Mass. 274, 104 N. E. 446; 
Secoulsky v. Oceanic Steam Navigation Co., 223 Mass. 465, 112 N. E. 
151; Tremont Trust Co. v. Burack, 235 Mass. 398, 126 N. E. 782, 9 A. 
L. R. 1067). This request was denied rightly. 

‘‘Order dismissing report affirmed.’’ 


EFFECT OF CONSOLIDATION OF TRUST COMPANIES AS TO 
SECURITIES DEPOSITED WITH STATE TREASURER 


Under the statutes of Wisconsin, a trust company is required to 
deposit with the State Treasurer, cash or securities of the value of 
not less than one-half of the amount of its capital stock. No com- 
pany, however, is required to deposit more than $100,000 in cash and 
securities. 

In a recent decision of the Supreme Court of Wisconsin, First 
Wisconsin Trust Company v. Johnson, 181 N. W. Rep. 828, a ques- 
tion arose as to what securities should be deposited, or left on de- 
posit, with the State Treasurer upon the consolidation of two com- 
panies, each having on deposit the maximum amount required by 
the statute. 

The First Trust Company, having a capital of $300,000, and the 
Wisconsin Trust Company, having a capital of $500,000, both located 
in the city of Milwaukee, consolidated under the name, ‘‘First 
Wisconsin Trust Company’’. At the time of the consolidation each 
of the companies had on deposit with the State Treasurer securities 
of the value of $100,000. 
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In a proceeding brought by the consolidated company against the 
State Treasurer it was contended by the latter that the $200,000 in 
securities, deposited by the respective companies prior to the consol- 
idation, should remain on deposit. It was held that, under a proper 
construction of the statute, the new company was entitled to with- 
draw all securities in excess of the amount of $100,000. 

In the opinion it was said: 

‘‘We think the trial court was right in the determination at 
which he arrived and for the following reasons: The amount of 
such securities required from any trust company bank is fixed 
ratably as to the capital stock up to the maximum of $100,000. Such 
securities are not pledged for any particular trust or trusts, but for 
the general performance of its trust obligations, so that no particu- 
lar cestui que trust has at any time a fixed or particular interest 
therein. While no provision is made for the withdrawal of the 
former deposits upon such consolidation, neither is there any provi- 
sion that such consolidated trust company bank shall make a new 
deposit of securities. To require these two separate deposits to be 
so continued, as contended for by the defendant, and to prevent the 
present new trust company bank from having any recognized owner- 
ship therein, would of necessity and logically require it, in order to 
lawfully do business under Section 2024—77j, Stats., to make a new 
and separate deposit of $100,000 in securities. Evidently it must 
either be in a position to assert title to the securities which belonged 
to the prior corporate entities or else now deposit new and addi- 
tional securities. To so require plaintiff as such new trust company 
bank to make such new and separate deposit as a condition prece- 
dent to its lawfully commencing business under the said statute does 
not seem a justifiable construction.’’ 





MANAGEMENT OF DECEDENTS’ ESTATES 


Banks and Trust Companies as Executor, Adminis- 
trator and Trustee Under Will 


By John Edson Brady 


§12. Persons Entitled to Letters of Administration (Continued) 
§13. Compensation of Executors and Administrators. 

§14. Amount of Compensation. 

§15. Extra Allowance to Executors and Administrators. 

§16. Compensation Fixed by Court. 

§17. On What Property Commissions Are Allowed. 

§18. Compensation Fixed by Will. 

§19. Bonds. 


§12. Persons Entitled to Letters of Administration (Continued) 
—The statutes, which prescribe who shall have the right to admin- 
ister the estate of a person, dying without leaving a will, are framed 
to meet any situation that may arise. Naturally situations arise 
from time to time wherein the application of the statute is not clear 
and a dispute, as to which of two or more parties is entitled to ad- 
minister the estate, is started. An estate always suffers as a result 
of such a controversy. 

Again, the statutes specifying the person to whom letters of ad- 
ministration shall be issued vest but little discretion in the court, 
and, in general, that person must be appointed who, under the strict 
terms of the statute, is entitled to the appointment, even in the face 
of objections by other parties interested in the estate. In a recent 
New York decision it was held that, where the decedent was sur- 
vived by a son and a daughter, each of whom sought to be appoint- 
ed administrator, the surrogate had no discretion in the matter but 
to issue letters to the son, even though it appeared that it was to 
the son’s interest to diminish the estate as much as possible. In re 
McOwen’s Estate, 185 N. Y. Supp. 907. 

In the case cited it appeared that shortly after the death of the 
decedent her husband died. He left a will, which favored the son. 
There was a dispute as to whether certain property belonged to the 
decedent or to her husband. From this brief statement it can be 
seen that it was to the son’s advantage to establish that the property 
belonged not to the decedent, his mother, but to his father, under 
whose will he would take. Nevertheless, the court held that this was 
not sufficient reason to deny the son the right, secured to him by the 
statute, to administer upon his mother’s estate. 

404 
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The court would have preferred to appoint a trust company, but, 
to use the words of the court, ‘‘a surrogate has no discretion to ex- 
clude a person declared by the statute to be entitled to a priority, 
except in cases where his disqualification is declared by the statute 
itself.’’ 

This is what the court said with reference to the appointment of 
a trust company: ‘‘Under the circumstances, I would deem it for 
the best interests of all concerned that neither the petitioner (the 
daughter) nor the son be appointed, and that letters issued to a 
trust company not connected in any way with either of them, and 
which would have no interest in the controversy between them, ex- 
cept to see that the estate of the decedent was properly adminis- 
tered.”’ 

It is clear that, if the decedent had left a will, this litigation 
would have been unnecessary. And if the will had named a corpo- 
rate executor much strife among the members of the family would 
have been avoided. This is one of the cases that illustrates the ad- 
vantage possessed by a bank or trust company over an individual in 
the matter of taking charge of an estate. 


§13. Compensation of Executors and Administrators.—While the 


compensation to which an executor, administrator or other fiduciary 
is entitled is generally fixed by statute, there is, nevertheless, a sur- 
prising amount of litigation over the subject. 

Questions arise over the meaning of words used in the statutes. 
Situations come up which the statutes do not seem to cover. Some- 
times, when the matter of fixing commissions is left to the court’s 
discretion, one of the parties is dissatisfied with the court’s determi- 
nation and appeals. 

It seems strange that there was a time when executors and ad- 
ministrators received no compensation whatever. ‘‘It is familiar 
learning,’’ observes the Supreme Judicial Court of Maine, ‘‘that 
under the common law of England executors and administrators 
were entitled to no compensation for the discharge of their duties.”’ 
Connolly v. Leonard, 95 Atl. Rep. 269. 

At common law, which, in a general sense, means the law based 
on immemorial usage and general consent of the people, as distin- 
guished from the law based on legislative enactment, it seems the 
office of executor or administrator was regarded as honorary, to be 
performed without remuneration. 

No such rule obtains today, and in every state executors, admin- 
istrators and other fiduciaries are allowed a reasonable remuneration 
for their services. 
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§14. Amount of Compensation.—In each state there is a statute 
which prescribes the amount of the commissions which shall be paid 
out of an estate to an executor or administrator, as compensation for 
his services. Some statutes specify certain rates, depending on the 
size of the estate. Others entrust the matter to the discretion of the 
court, or prescribe a maximum rate and allow the court to exercise 
its discretion within that limitation. 

The rates prescribed vary widely and without apparent reason. 
In Arizona or Montana, an executor or administrator would receive 
$4,120 from an estate of $100,000 and $40,120 from an estate of 
$1,000,000. In North Dakota the commissions on such estates would 


be $1,080 and $10,080 respectively, and in New York $1,190 and 
$10,190. 


The table below shows briefly the statutory provisions of the dif- 
ferent states with regard to commissions. Unless otherwise speci- 
fied, the rates given apply to both executors and administrators: 


Alabama—Such commission on receipts and disbursements as the court may 
deem just and fair, but not in excess of 2%%. Court may allow just compen- 
sation for extraordinary services. For selling lands for division, 2%%, but not 
more than $100.00. 

Arizona—7% on the first $1,000; 5% on the next $9,000, and 4% on all over 
$10,060. Court may allow further sum not exceeding sums above specified. 

Arkansas—10% on the first $1,000; 5% on next $4,000; 3% on sums over 
$5,000. 

California—7% on the first $1,000; 4% on the next $9,000; 3% on the next 
$10,000; 2% on the next $30,000; 1% on the next $50,000;% of 1% on all above 
$100,000. Where there are two or more executors or administrators, the com- 
pensation is apportioned by the court according to the services rendered. Court 
may ailow further sum not exceeding one half of the amounts above specified. 

Colorado—Not exceeding 6% on the whole amount of personal property in 
estates not exceeding $25,000 in value; not exceeding 4% on estates between 
$25,000 and $100,000; not exceeding 3% on estates exceeding $100,000; not ex- 
ceeding 3% wun proceeds of sale, mortgage or lease of land. 

Connecticut—Such amount as court deems just. 


District of Columbia—Allowance at discretion of Court, not under 1%, nor 
exceeding 10% on the amount of the inventory or inventories, excluding what is 
lost or perishes. 

Florida—Allowed a just and fair compensation for their services and not 
exceeding 6% on proceeds of sale of personal property and lands. 

Georgia—Administrators are allowed 2%% on all sums received and a like 
commission on all sums paid out. (Apparently compensation for an executor 
must be covered by a provision in the will.) 

Hawaii—5% on all moneys representing the estate at inception of trust and 
from sales of real and personal property; on income 10% on the first thousand; 
7% on the next four thousand; 5% on amounts over five thousand. 

Idaho—7% on the first $1,000; 5% on the next $9,000, and 4% on all over 
$10,000. Court may allow further sum not exceeding sums above specified. 

Ilinois—Allowance not exceeding 6% on amount personal estate and 3% on 
money arising from sale of real estate. 

Indiana—Such sum as the court may deem just. 

lowa—6% on the first $1,000; 4% on the next $4,000; 2% on all over $5,000. 
Court may make such further allowance as may be just and reasonable. 

Kansas—Such allowance as the court may deem just. 
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Keritucky—Allowance not exceeding 5% on all the amounts received and dis- 
tributed. Court may make additional allowance for extraordinary services. 


Louisiana—An executor is entitled to 24% on the value of the estate which 
has come to his possession, making a deduction for what is not productive, and 
for what is due by insolvent debtors. 

An administrator is allowed 2%% on the amount of the inventory of the 
effects committed to his charge, deducting bad debts. If there be more than one 
administrator, the commission is divided among them. 


Maine—An allowance not exceeding 5% on the amount of personal assets. 


Maryland—Allowance at the discretion of court, not under 2% nor more 
than 10% on first $2,000 and on balance of estate not more than 2%. 


Massachusetts—The court allows reasonable compensation. A percentage is 
commonly allowed; 5% of income and from 1 to 2%% of the principal on the 
turnover is commonly allowed, depending on the size of the estate. 


Michigan—5% on the first $1,000; 2%% on the next $4,000; 1% on all above 
$5,000. 


Minnesota—Such sum as may be allowed by the court. 


Mississippi—Not less than 1% nor more than 7% on the amount of the es- 
tate administered. 


Missouri—5% on personal property and on money arising from sale of real 
estate. 


Montana—7% on the first $1,000; 5% on the next $9,000; 4% on the next 
$10,000; 2% on all above $20,000. Where there are two or more executors, the 


commission is apportioned. The court may allow a further sum not exceeding 
the amounts above specified. 


Nebraska—On the value of the personal estate and the proceeds of the real 
estate sold, 5% on the first $1,000; 2%% on the next $4,000; 1% on all above 
$5,000. Court may make an additional allowance for extraordinary services. 


Nevada—6% on the first $1,000; 4% on the next $4,000, and 2% on all above 
$5,000. 


New Jersey—7% on the first $1,000; 4% on the next $4,000; 3% on the next 
$5,000; 2% on all over $10,000; provided that where receipts exceed $50,000, the 
commissions shall be determined by the Orphans’ Court, according to the actual] 
services rendered, not exceeding 5% on all sums. 


New Mexico—10% on the first $3,000 and 5% on all amounts in excess there- 
of. If the property consists of cash or the proceeds of life-insurance policies, 
then compensation shall not exceed 5% on the first $5,000 and 1% on all amounts 
in excess of the first $5,000. No compensation is paid on account of any real 
estate. 


New York—5% on the first $1,000; 2%% on the next $10,000, and 1% on all 
sums above $11,000. If the value of the estate is $100,000 or more, each executor 
or administrator is entitled to full commissions, unless there are more than 3, 
when commissions to which 3 would be entitled are apportioned among them. 

North Carolina—An allowance not exceeding 5% on the amount of receipts 
and expenditures. 

North Dakota—5% on the first $1,000; 2% on the next $4,000; 1% on all 
above $5,000; for extraordinary services the court may allow just compensation 
not exceeding the amounts above specified. 


Ohio—6% on the first $1,000; 4% on the next $4,000 and 2% on all over 
$5,000. 


Oklahoma—5% on claims collected and 5% on claims paid. 


Oregon—7% on the first $1,000; 5% on the next $1,000; 4% on the next 
$2,000, and 2% on all above $4,000. 


Pennsylvania—Such allowance as the court may deem just. 
Rhode Island—Such allowance as the court-may deem just. 


South Dakota—On personalty and real estate sold for the payment of debts 
or otherwise by order of court, 5% on the first $1,000; 4% on the next $4,000; 
2%% on all above $5,000. 
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Texas—5% on all sums received in cash and 5% on all sums paid away in 
cash. No commission is allowed on cash on hand at time of decedent's death, 
nor on money paid to the heirs and legatees as such. 


Utah—5% on first $1,000; 2%% on the next $4,000; 2% on next $5,000, and 
1% on all above $10,000. Court may grant extra allowance for extraordinary 
services not exceeding amounts above specified. 


Vermont—For each day’s attendance on the business of his appointment, $2. 
Virginia—Allowed a reasonable compensation. As a general rule 5% on 
receipts is allowed. 


Washington—Such allowance as the court deems just, based on services 
rendered. 


Wisconsin—$1.50 per day and on the personal estate accounted for and pro- 
ceeds of real estate scold by order of court for the payment of debts and legacies, 
5% on the first $1,000; 1% on all over $1,000. Court may make extra allowance 
for extraordinary services. 


Wyoming—10% on the first $1,000; 5% on the next $4,000; 3% on the next 
$15,000; 2% on all above $20,000. The Court may make an extra allowance for 
extraordinary services. 


The New York statute provides that, if the gross value of the 
principal of the estate amounts to $100,000 or more and there are 
two or three executors or administrators, each is entitled to full com- 
missions. In a recent decision, In re Freeman, 174 N. Y. Supp. 416, 
it appeared, on an accounting filed by three executors, that while 
the principal and income of the estate amounted to more than $100,- 
000, the principal was slightly less than that sum. It was held that 
the executors would have to divide a single commission among them. 

The rates given above ordinarily apply to all classes of execu- 
tors and administrators. Although temporary or special adminis- 
trators, in some states called collectors, have been provided for by 
the New York statutes ever since 1837, no statute has ever specifi- 
eally fixed their compensation, but it has long been the rule to com- 
pensate them at the same rate as is allowed by law to executors and 
administrators. In re Gillender’s Estate, 168 N. Y. Supp. 970. 


§15. Extra Allowance to Executors and Administrators——Extra 
compensation, in cases where the administration has been particu- 
larly difficult, or the executor or administrator has rendered un- 
usual services which have benefited the estate, is provided for in the 
statutes of several of the states. Among the states which have such 
statutory provisions are Arizona, California, Iowa, Kentucky, Mon- 
tana, Nebraska, North Dakota, Utah, Wisconsin and Wyoming. 

The extra allowance is granted generally only where it is shown 
that the unusual services were necessary. No general rule can be 
stated as to what constitutes unusual services, for which an extra 
allowance may be made. This is a matter which rests largely within 
the discretion of the court. 

Extra commissions have been granted for looking after real 
estate, collecting rents and paying taxes; for conducting extensive 
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and successful litigation for the benefit of the estate; for surveying 
and subdividing large tracts of land into lots when ordered to sell 
real estate; for drafting a bill to construe a provision in a will, 
going outside the state to settle a partnership business and selling 
property outside of the state; and for superintending farming opera- 
tions. 18 Cye. 1157. On the other hand, extra compensation has 
sometimes been denied for performing similar services. 

The securing of extra compensation by an executor or adminis- 
trator is not merely a matter of applying to the court. In the case 
of Roloson v. Riggs, Mo., 203 S. W. Rep. 973, it appeared that the 
executors, after diligent and faithful work, succeeded in collecting 
$45,000 of life insurance. Their work involved years of litigation, 
and if they had not recovered the money for the estate it would 
have been insolvent. They asked for an allowance of $1,000 in addi- 
tion to their commissions of five per cent. It was held that, al- 
though they had been vigilant in the performance of their duties, 
they were not entitled to the extra allowance. The court said: 
‘‘They were not only interested in collecting this insurance because it 
was their duty to do so by virtue of their office, but if they had 
been defeated in the collection of same, it would have entailed a 
loss to them of five per cent. commission on the above sum. . 
Upon a full consideration of this question we are of the opinion that 
the five per cent. commission allowed by the above section (statute), 
in addition to the expenses allowed defendants by the probate court, 
was intended by the general assembly to be full compensation for 
the services rendered.’’ 

The following statement is quoted from an Iowa decision: ‘“To 
justify anything in excess of the statutory commissions the executor 
or administrator must have actually rendered services of an ex- 
traordinary character, and these must have been necessary for the 
protection of the estate. What services will be regarded as extraor- 
dinary necessarily depends on the peculiar circumstances of each 
ease. To be such they must be of a character not ordinarily re- 
quired of an executor or administrator in the discharge of his 
duties—not within the routine of administration.’’ In re Carmody’s 
Estate, Iowa, 145 N. W. Rep. 16. 


§16. Compensation Fixed by the Court.—A number of states 
have provisions in their statutes, which leave the matter of fixing 
commissions to the court’s discretion. Sometimes a maximum rate 
is prescribed and sometimes not. Among the states which have pro- 
visions of this character are Alabama, Colorado, District of Colum- 
bia, Fiorida, Illinois, Indiana, Kansas, Kentucky, Maine, Maryland, 
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Massachusetts, Minnesota, Mississippi, New Jersey (estates over 
$50,000), North Carolina, Pennsylvania, Virginia, and Washington. 

A New Jersey decision, dealing with a statute leaving the matter 
of commissions in the discretion of the court, is Runkle v. Smith, 
N. J., 106 Atl. Rep. 474. The laws of New Jersey provide that, 
where an estate exceeds $50,000 in value, the compensation of the 
executor shall be fixed by the court, according to the services ren- 
dered, but not exceeding five per cent. on all sums coming to the 
hands of the executor. 

In the case cited above, the Court of Chancery of New Jersey 
was called upon to determine the amount of compensation which 
should be granted to the executor of an estate amounting to 
$2,289,000. A trust company had previously been paid $35,000 for 
its services in acting as administrator pendente lite, while the pro- 
bate of the will was being contested and before the issuance of let- 
ters testamentary to the executor. This was taken into considera- 
tion only so far as the work of the trust company relieved the execu- 
tor from the performance of services. The court, after calling atten- 
tion to the extent of the labor involved in settling the estate, fixed 
the executor’s commissions at $75,000, or about 314 per cent. of the 
amount which came to his hands. The determination of the amount 
of commissions an executor is entitled to is not the most agreeable 
task that devoives upon the courts. This court said: ‘‘The fixing of 
commissions and counsel fees is a most delicate matter and one that 
always gives the court great concern.’’ 

In a Pennsylvania case it appeared that the decedent, in his 
will, named as executors four individuals and a trust company. The 
compensation of the Fidelity Trust Company, the company named as 
one of the executors, was fixed by an agreement between the com- 
pany and the testator. Under the terms of the agreement, the 
company consented to accept 11% per cent. of the principal of the 
estate and two per cent. on the income, and for acting as trustee, 
two per cent. on the income and one-half of one per cent. on re- 
investments. 

The principal of the estate amounted to more than $2,500,000. 
Under the laws of Pennsylvania, where the compensation of an ex- 
ecutor or administrator is not fixed by agreement or otherwise, the 
court allows what it deems to be reasonable compensation. In this 
ease, the court decided that a commission of 2% per cent. of the 
principal of the estate, to be divided among the four individual ex- 
ecutors, was reasonable and just. 

‘There is no set rule as to percentage,’’ said the court. ‘‘In ar- 
riving at the compensation to which an executor is entitled, it is 
necessary to consider the amount of the estate, the labor performed 
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and the responsibility imposed. . . . We have given the matter 
careful consideration and have reached the conclusion that the four 
executors, under all the circumstances will be reasonably compen- 
sated if they receive 24% per centum on the corpus of the estate. 
This with the compensation of the Fidelity Trust Company, the 
other executor under special contract, will make the per centum of 
the executors four per cent.’’ In re Sinnott’s Estate, Pa., 80 Atl. 
Rep. 363. 


§17. On What Property Commissions Are Allowed.—It is gen- 
erally necessary to consult the statutes of the state, in which the 
question arises, to ascertain the classes of property comprising the 
estate, on which the executor or administrator is entitled to com- 
missions. 

In some jurisdictions, commissions are based on the property in- 
ventoried, deducting worthless and uncollected assets. As a general 
rule, the personal representative is entitled to commissions for pay- 
ing over legacies and distributive shares, as well as debts, but by 
weight of authority, he receives no commissions on a specific legacy, 
that is, a gift of a specific piece of property described in the will. 
Nor is he, as a general proposition, entitled to commissions on prop- 
erty delivered in kind to the next of kin, as part of their distributive 
share where there is no will. But here again the statutes of some 
states intervene and allow compensation in such cases. 

The personal representative is not generally entitled to commis- 
sions on real estate, or the proceeds thereof, except where the realty 
is sold under a direction contained in the will or by virtue of an 
order of the court. 

In a New York case, the personal property of the decedent was 
appraised at $586,621.92 and the real estate at $487,973.83. The 
will directed the executors, Leslie M. Saunders and the Farmers 
Loan and Trust Company of New York, to sell all of the real estate 
and convert it into money or securities. It was held that the execu- 
tors were entitled to commissions on the realty as well as on the 
personal estate. In re Saunders’ Estate, 137 N. Y. Supp. 438. 

Commissions are not generally allowed on assets which do not 
come into the hands of the personal representative. A resident of 
New Jersey, in his will, bequeathed his interest in a partnership 
business in New York to his partner, upon condition that the part- 
ner pay the sum of $5,000 to the testator’s widow. It was held that 
the executor was not entitled to commissions on the estimated value 
of the testator’s interest in the partnership business. In the opinion 
it was said: ‘‘Manifestly the executor is not entitled to commis- 
sions on the appraised value of the testator’s interest in the New 
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York partnership, because it never came to his hands, nor was he 
in any way responsible for it. It was bequeathed to the surviving 
partner, in whose hands it then was, and where it remained, subject 
to the payment of $5,000 to the widow—a payment the legatee could 
make directly to her without the intervention of the executor. . 

It did not ‘come into’ his hands either actually or constructively, 
and he was at no ‘actual pains, trouble and risk,’. with relation 
thereto, as contemplated by the statute fixing the compensation of 
executors.’’ In re Flaacke’s Estate, N. J., 64 Atl. Rep. 1020. 

It was held in a Missouri case, In re Peters, 107 S. W. Rep. 406, 
that an executor was not entitled to a commission on the amount 
of certain notes secured by mortgage, where the mortgages were 
foreclosed and the mortgaged lands bid in and distributed among 
the heirs. Said the court: ‘‘There was no cash collected or paid on 
these notes; it is only on amounts collected and paid out that an 
executor is entitled to commissions under the statute.’’ 


§18. Compensation Fixed by Will.—The right of a testator to 
fix by his will the compensation which his executor shall receive is 
generally recognized, and it has been held frequently that, if the ex- 
ecutor accepts office with knowledge of a provision in the will speci- 
fying the amount of his compensation, he will be entitled only to the 
amount named in the will. But such provisions are overcome in a 
number of the states by a statute under which the executor may 


renounce the provision made in the will and claim the amount of 
commissions as fixed by statute. Among the states in which such 
statutory provisions are found are Arizona, Cailfornia, Idaho, Kan- 
sas, Montana, Nebraska, New York, South Dakota, and Washington. 
_ In order to renounce his right to compensation as provided in 
the will and take the commissions specified in the statute, it is gen- 
erally required that the executor file a writing to that effect in 
court within a certain period after the probate of the will or the issu- 
ance of letters. 

Where a will contains a bequest in favor of the person named 
as executor, it is presumed to be a bounty, and not compensation for 
services rendered in settling the estate, unless it appears by the will 
that the testator intended the legacy to be in lieu of commissions. 
It is not necessary that the will expressly recite that the legacy is 
to be received by the executor in place of commissions which would 
otherwise be allowed. It is sufficient if this appears by clear impli- 
cation. 

In a Pennsylvania ease, Re Fox’s Estate, 83 Atl. Rep. 631, a will, 
naming four executors, provided: ‘‘I give and bequeath to each of 
the executors named in this will who shall enter upon their duties 
as such executors, the sum of five thousand dollars absolutely.’’ 
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The estate amounted to more than $800,000 and the executors, in 
filing their account, claimed commissions in the amount of $26,212.43, 
in addition to the $5,000 bequeathed to each of them. It was held © 
that the intention of the testator, as read from the will, was clearly 
that the bequests should be taken by the executors as compensation 
for their services and that they were not entitled to the additional 
amount claimed by them as commissions. 

§19. Bonds.—A bond for the protection of the beneficiaries and 
creditors of an estate is invariably required of an individual acting 
as administrator. In some jurisdictions, such as New York, an indi- 
vidual acting as executor need not file a bond in the first instance, 
but may be directed to do so by the court, upon proper cause being - 
shown. As a general rule, the necessity for the filing of a bond by 
an executor may be dispensed with by a provision to that effect in 
the will and it is not unusual for wills to so provide. In Ohio, 
Missouri and Massachusetts the court may dispense with the filing 
of a bond by an executor, where all of the parties are of full age 
and consent. 

The amount of the bond is a matter of statutory regulation. In 
New York the bond must be for the value of the personal estate, but, 
as a general thing, a bond in twice the value of the personal estate 
is called for. In some states the statute requires a bond in twice the 
value of the personal estate and of the probable value of the rents 
and profits of the real estate. 

A bank or trust company, acting as executor or administrator, is 
not greatly concerned with the matter of filing a bond. It is quite 
generally provided by statute that banking institutions acting in 
such capacities need file no bond. 

Section 188 of the New York Banking Law, applicable to trust 
companies, provides that a trust company, appointed to act as ex- 
ecutor, administrator, or in some other fiduciary capacity, need not 
file a bond or other security. And Section 106, as amended by the 
laws of 1918, authorizing state banks to act as fiduciaries, contains 
a provision under which a state bank, acting in a fiduciary capacity, 
is not required to file a bond. But, in any case where a bank or 
trust company is acting in such capacity, the law provides that the 
court may, upon proper application, require a bond to be filed. Sim- 
ilar provisions are to be found in other states. 

The question of the constitutionality of a statute, dispensing with 
the filing of a bond in the case of a trust company, while requiring 
one from an individual executor or administrator, came up in the 
ease of Coleman’s Administrator v. Parrott, Ky., 13 S. W. Rep. 525. 
The charter of the Louisville Safety Vault & Trust Company, au- 
thorizing it to act as executor or administrator, provided that it 
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should not be required to give a bond, such as is filed by individual 
executors and administrators, but that its capital stock should be 
considered as the security for the faithful performance of its duties. 
It was objected that this provision was discriminating and unconsti- 
tutional. ‘‘We are unable to perceive,’’ said the court, ‘‘wherein 
that provision conflicts with the constitution, for it does not confer 
upon the corporation an exclusive privilege, nor discriminate in its 
favor any more than would be the ease if the legislature should, as 
it would have the unquestionable power, instead of requiring the 
owner of real estate to give personal security as a fiduciary, create 
by law a lien thereon to secure faithful performance of his duties.” 

There is one phase of the bond question, however, which should 
be of importance to banking institutions acting in a fiduciary ca- 
pacity. The bonds filed are usually obtained from surety companies, 
which charge a premium for acting as surety. The premium is a 
proper charge against the estate, and in a large estate this may be an 
item of considerable size. 

This matter is referred to in a decision handed down within the 
past month by the Appellate Division of the New York Supreme 
Court, Matter of Gunther. In this proceeding the court was faced 
with the problem of selecting between the Guaranty Trust Company 
of New York and an individual, in the matter of a trustee of a testa- 
mentary trust. The court appointed the trust company. The fact 
that the company would not be required to give a bond, whereas the 
individual, if appointed, would have to file one, was a minor consid- 
eration in making the selection. Still, the court took occasion to 
refer to the saving which would result to the estate in the appoint- 
ment of the trust company. 

On this point the court said: ‘‘An important consideration for 
the selection of a corporate agent is the saving to the trust estate 
of the expense of the annual premium for the bond which an indi- 
vidual agent would be required to give. The amount of $20,000 
fixed by the court was entirely inadequate for a trust estate amount- 
ing to $213,000 with an annual income amounting to $10,130. When 
the petitioner’s husband was appointed substituted trustee of this 
trust, he was required to furnish a bond in the sum of $250,000. 
There is no reason why a stranger to the trust should not have been 
required to furnish a bond in at least the same sum, if not double 
the amount involved, and the annual expense for premiums on the 
bond, chargeable against the trust estate, would have very material- 
ly reduced the net income to the life tenant.’’ 

This decision will be referred to at length in the editorial pages 
of the July issue of the Journal. 


(To be continued ) 





This Department embraces all the newly-decided cases of import- 
ance to bankers, bank counsel and bank directors. The expe- 
riences they disclose are likewise worthy the careful attention 
and study of the merchant, the depositor and the bank student 
seeking advancement. Further information regarding any case 
published will be furnished on application. 


MOTION TO DISMISS IN PAR COLLECTION 
LITIGATION DENIED 


American Bank & Trust Company v. Federal Reserve Bank of At- 
lanta, United States Supreme Court, May 16, 1921 


In an action by the plaintiffs, country banks in the state of 
Georgia, not members of the Federal Reserve System, against the 
defendant, the Federal Reserve Bank of Atlanta, to secure an in- 
junction restraining the defendant from collecting checks on the 
plaintiffs except in the usual way, the plaintiff banks alleged 
that, for the purpose of compelling the plaintiffs to become mem- 
bers of the Federal Reserve System, or at least to open a non- 
member clearing account with the defendant, the latter intended 
te accumulate checks drawn on the plaintiffs until they reached 
a large amount and then present them for payment over the 
counters of the plaintiffs. They also alleged that the result of 
such action on the part of the defendant will be to drive some 
of the plaintiffs out of business and to diminish the income of all 
of them by depriving them of the exchange collected on checks 
drawn on them at a distance. It was further alleged that the 
proposed conduct of the defendant would deprive the plaintiffs 
of their property without due’ process of law in violation of the 
Constitution. The defendant filed a demurrer, in effect setting 
up that, even if all of the allegations contained in the complaint 
were true, the plaintiffs would not be entitled to the relief sought. 
The lower courts uplield the demurrer and dismissed the com- 
plaint. This is reversed by the Supreme Court, which holds that 
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the plaintiffs are entitled to an injunction if they can prove what 
they allege. The court also holds that the Federal courts have 
jurisdiction of an action to which a Federal Reserve Bank is a 
party, affirming the holding of the lower courts on this point. 


Mr. Justice HOLMES delivered the opinion of the Court. 

This is a bill in equity brought by country banks incorporated by 
the state of Georgia against the Federal Reserve Bank of Atlanta, 
incorporated under the laws of the United States, and its officers. It 
was brought in a State Court but removed to the District Court of 
the United States on the petition of the defendants. A motion to re- 
mand was made by the plaintiffs but was overruled. The allegations 
of the bill may be summed up in comparatively few words. The 
plaintiffs are not members of the Federal Reserve System and many 
of them have too small a capital to permit their joining it—a capital 
that could not be increased to the required amount in the thinly 
populated sections of the country where they operate. An im- 
portant part of the income of these small institutions is a charge for 
the services rendered by them in paying checks drawn upon them at 
a distance and forwarded, generally by other banks, through the 
mail. The charge covers the expense incurred by the paying bank 
and a small profit. The banks in the Federal Reserve System are 
forbidden to make such charges to other banks in the system. Fed- 
eral Reserve Act of December 23, 1913, c. 6, § 13; 38 Stat. 263; 
amended March 3, 1915, ¢. 93; 38 Stat. 958; September 7, 1916, ce. 
461; 39 Stat. 752; and June 21, 1917, e¢. 32, §§ 4, 5; 40 Stat. 234, 235. 
It is alleged that in pursuance of a policy accepted by the Federal 
Reserve Board the defendant bank has determined to use its power 
to compel the plaintiffs and others in like situation to become mem- 
bers of the defendant, or at least to open a non-member clearing ac- 
count with defendant, and thereby under the defendant’s require- 
ments, to make it necessary for the plaintiffs to maintain a much 
larger reserve than in their present condition they need. This dimi- 
nution of their lending power coupled with the loss of the profit 
eaused by the above mentioned clearing of bank checks and drafts 
at par will drive some of the plaintiffs out of business and diminish 
the income of all. To accomplish the defendants’ wish they intend 
to accumulate checks upon the country banks until they reach a 
large amount and then to cause them to be presented for payment 
over the counter or by other devices detailed to require payment in 
eash in such wise as to compel the plaintiffs to maintain so much 
cash in their vaults as to drive them out of business or force them, 
if able, to submit to the defendants’ scheme. It is alleged that the 
proposed conduct will deprive the plaintiffs of their property with- 
out due process of law contrary to the Fifth Amendment of the 
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Constitution and that it is ultra vires. The bill seeks an injunction 
against the defendants collecting checks except in the usual way. 
The District Court dismissed the bill for want of equity and its de- 
eree was affirmed by the Cireuit Court of Appeals (November 19, 
1920). The plaintiffs appealed, setting up want of jurisdiction in 
the District Court and error in the final decree. 

We agree with the Court below that the removal was proper. The 
principal defendant was incorporated under the laws of the United 
States and that has been established as a ground of jurisdiction since 
Osborne v. Bank of the United States, 9 Wheat. 738. Pacific Railroad 
Removal Cases, 115 U. S. 1. Matter of Dunn, 212 U. S. 374. We 
shall say but a word in answer to the appellants’ argument that a 
suit against such a corporation is not a suit arising under those laws 
within § 24 of the Judicial Code of March 3, 1911, ¢. 231; 36 Stat. 
1087. The contrary is established, and the accepted doctrine is in- 
telligible at least since it is part of the plaintiffs’ case that the de- 
fendant bank existed and exists as an entity capable of committing 
the wrong alleged and of being sued. These facts depend upon the 
laws of the United States. Bankers Trust Co. v. Texas & Pacifie Ry. 
Co., 241 U. S. 295, 306, 307. Texas & Pacifie Ry. Co. v. Cody, 166 
U. S. 606. See further Smith v. Kansas City Title & Trust Co., Feb- 
ruary 28, 1921. A more plausible objection is that by the Judicial 
Code, § 24, sixteenth, except as therein excepted national banking 
associations for the purposes of suits against them are to be deemed 
citizens of the states in which they are respectively located. But 
we agree with the Court below that the reasons for localizing ordi- 
nary commercial banks do not apply to the Federal Reserve Banks 
created after the Judicial Code was enacted and that the phrase 
‘‘national banking associations’’ does not reach forward and include 
them. That phrase is used to describe the ordinary commercial 
banks whereas the others are systematically called ‘‘Federal Re- 
serve Banks’’. We see no sufficient ground for supposing that Con- 
gress meant to open the questions that the other construction would 
raise. 

On the merits we are of opinion that the Courts below went too 
far. The question at this stage is not what the plaintiffs may be 
able to prove, or what may be the reasonable interpretation of the 
defendants’ acts, but whether the plaintiffs have shown a ground 
for relief if they can prove what they allege. We lay on one side as 
not necessary to our decision the question of the defendants’ powers, 
and assuming that they act within them consider only whether the 
use that according to the bill they intend to make of them will in- 
fringe the plaintiffs’ rights. The defendants say that the holder of a 
check has a right to present it to the bank upon which it was drawn 
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for payment over the counter, and that however many checks he 
may hold he has the same right as to all of them and may present 
them all at once, whatever his motive or intent. They ask whether 
a mortgagee would be prevented from foreclosing because he acted 
from disinterested malevolence and not from a desire to get his 
money. But the word ‘“‘right’’ is one of the most deceptive of pit- 
falls; it is so easy to slip from a qualified meaning in the premise to 
an unqualified one in the conclusion. Most rights are qualified. A 
man has at least as absolute a right to give his own money as he has 
to demand money from a party that has made no promise to him; 
yet if he gives it to induce another to steal or murder the purpose 
of the act makes it a crime. 

A bank that receives deposits to be drawn upon by check of 
course authorizes its depositors to draw checks against their accounts 
and holders of such checks to present them for payment. When we 
think of the ordinary case the right of the holder is so unimpeded 
that it seems to us absolute. But looked at from either side it can- 
not be so. The interests of business also are recognized as rights, 
protected against injury to a greater or less extent, and in case of 
conflict between the claims of business on the one side and of third 
persons on the other lines have to be drawn that limit both. A man 
has a right to give advice, but advice given for the sole purpose of 
injuring another’s business and effective on a large scale, might 
create a cause of action. Banks as we know them could not exist if 
they could not rely upon averages and lend a large part of the 
money that they receive from their depositors on the assumption that 
not more than a certain fraction of it will be demanded on any one 
day. If without a word of falsehood but acting from what we have 
called disinterested malevolence a man by persuasion should organ- 
ize and carry into effect a run upon a bank and ruin it, we cannot 
dowbt that an action would lie. A similar result even if less com- 
plete in its effect is to be expected from the course that the defend- 
ants are alleged to intend, and to determine whether they are au- 
thorized to follow that course it is not enough to refer to the gen- 
eral right of a holder of checks to present them but it is necessary 
to consider whether the collection of checks and presenting them in 
a body for the purpose of breaking down the petitioner’s business as 
now conducted is justified by the ulterior purpose in view. 

If this were a case of competition in private business it would be 
hard to admit the justification of self interest considering the now 
current opinion as to publie policy expressed in statutes and deci- 
sions. But this is not private business. The policy of the Federal 
Reserve Banks is governed by the policy of the United States with 
regard to them and to these relatively feeble competitors. We do 
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not need aid from the debates upon the statute under which the 
Reserve Banks exist to assume that the United States did not intend ny 
by that statute to sanction this sort of warfare upon legitimate cre- 
ations of the states. 








Decree reversed. 
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Coleman v. Savannah Bank & Trust Co., Court of Appeals of 
Georgia. 106 S. E. Rep. 301. 













The plaintiff shipped turpentine to a commission merchant 
with instructions to place it in tanks and take negotiable receipts 
for it. The commission merchant did this and pledged the re- 4 
ceipts with a bank, which did not know that they were not the 
property of the commission merchant. Acting on the plaintiff’s 
instructions, the commission merchant sold the turpentine, de- 
posited the proceeds in the bank and paid therefrom his indebted- 
ness to the bank. It.was held that the bank was not liable to the 


plaintiff. 


















Error from Superior Court, Chatham County; P. W. Meldrim, 
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Judge. 

Suit by J. A. Coleman against the Savannah Bank & Trust Com- 
pany. Judgment for defendant, and plaintiff brings error, and de- 
fendant files a cross-bill of exceptions. Judgment affirmed, and 
cross-bill of exceptions dismissed. 

Hitch & Denmark, of Savannah, for plaintiff in error. 

W. L. Clay, of Savannah, for defendant in error. 













LUKE, J.—This case arises by reason of a suit by Coleman 
against the Savannah Bank & Trust Company for $8,023.33. The 
plaintiff pleads his right to recover by alleging substantially that 
he shipped to the Producers’ Naval Stores Company, who were naval 
stores factors, 432 casks of spirits of turpentine, with instructions to 
the Producers’ Naval Stores Company to place the turpentine in 
tanks; that the turpentine was placed in tanks of the National Tank 
& Export Company, and receipts were given by the latter company 
to the Producers’ Naval Stores Company; that subsequently the Pro- 
ducers’ Naval Stores Company pledged the tank receipts to the Sa- 
vannah Bank & Trust Company to secure certain of its notes, aggre- 
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gating the sum sued for; that the president of the Producers’ Naval 
Stores Company was a director of the Savannah Bank & Trust Com- 
pany, and that the office of the Producers’ Naval Stores Company 
was in the Savannah Bank & Trust Company building; that the Pro- 
ducers’ Naval Stores Company sold the turpentine and paid the pro- 
eeeds to the Savannah Bank & Trust Company; and that subse- 
quently the Producers’ Naval Stores Company was adjudicated to 
be bankrupt. At the conclusion of the plaintiff’s evidence a non- 
suit was granted, and to this judgment he excepted. 

Held: The judgment of the court awarding a non-suit was not 
erroneous. The evidence did not prove the plaintiff’s case as laid, 
nor did the evidence authorize the plaintiff to recover upon his 
petition. The evidence clearly established the fact that the Savan- 
nah Bank & Trust Company ‘had no notice that the turpentine was 
the property of the plaintiff, or had ever been the property of the 
plaintiff. The receipts from the Tank Company for the turpentine 
were in the name of Producers’ Naval Stores Company and were 
negotiable, and there was nothing to indigate title to the property in 
any one else other than Producers’ Naval Stores Company. The evi- 
dence further developed the fact that Coleman knew this. The plain- 
tiff further failed to show a right to recover, because the evidence 
showed that the Producers’ Naval Stores Company, at his direction, 
sold the turpentine and deposited the proceeds of the sale to its 
eredit, and rendered to him accounts of sales, and subsequently, 
from its funds on deposit, paid to the Savannah Bank & Trust Com- 
pany the notes referred to in the plaintiff’s petition. This case dif- 
fers from the two cases relied upon by the plaintiff. Bank v. Nelson,. 
38 Ga. 391, 95 Am. Dee. 400, and Savannah Bank & Trust Co. v. Me- 
Queen, 149 Ga. 302, 100 S. E. 33. In the Nelson Case, it will be 
noted, certain agents were given special and limited authority to 
sell the goods stored with them, and there was no delivery of the 
goods to the bank, and the bank had constructive notice of the lim- 
ited authority. In the case that we have here for review there is no 
claim by the bank to the turpentine, nor is there any notice to the 
bank that the tank receipts, which are symbolic and negotiable, were 
the property of any one other than the Producers’ Naval Stores Com- 
pany. There is no evidence that the Producers’ Naval Stores Com- 
pany was the agent of Coleman. Of course, there is the further dis- 
tinction that the turpentine was actually sold and proper accounts 
of sales were rendered to Coleman, and the notes of the Producers’ 
Naval Stores Company to the Savannah Bank & Trust Company 
were paid, not with the turpentine, but from the general funds of 
the Producers’ Naval Stores Company. In the McQueen Case, supra, 
the bank had notice that the factor, in pledging ‘his principal’s prop- 
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erty, was acting as an agent, and not as an owner. Under no view 
of the evidence in this case, upon the issues formed by the pleadings, 
was the plaintiff entitled to recover of the defendant. It was not 
error to grant a non-suit. 


Judgment affirmed on main bill of exceptions. Cross-bill of ex- 
eeptions dismissed. 


SALE OF COLLATERAL CONTRARY TO AGREE- 
MENT 


Bank of La Grange v. Guinn, Court of Appeals of Georgia. 106 
S. E. Rep. 308. 


A bank received cotton as collateral for a loan. Thereafter it 
agreed with the owner of the cotton that if he would sell part of 
the cotton and apply the proceeds to the partial payment of the 
note, it would hold the remainder of the cotton until instructed 
by him to sell. The bank, however, sold the remaining cotton 
without instruction from the owner. It was held that he was en- 
titled to recover damages and that the measure of damages re- 
coverable was the difference between the price at which the cot- 
ton was sold and its highest proved market value at any time 
between the date of the sale and the date of the trial. 


Error from City Court of La Grange; W. T. Tuggle, Judge pro 
hae. 


Action by R. J. Guinn, Jr., and others, against the Bank of 
La Grange. Judgment for plaintiffs, and defendant brings error. 
Affirmed. 

L. L. Meadors and E. T. Moon, both of La Grange, for plaintiff 
in error. 

M. U. Mooty, of La Grange, and S. Holderness, of Carrollton, for 
defendants in error. 


BROYLES, C. J.—Where a bank receives cotton as collateral 
security for a debt evidenced by certain promissory notes, and there- 
after makes an express contract with the owner of the cotton that 
if the latter will sell a portion of the cotton and apply the proceeds 
of the sale as part payment of the notes it (the bank) will hold the 
remainder of the cotton until instructed by the owner to sell; and 
where the owner carries out his part of the contract, and the bank, 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 917. 
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without instruction from the owner, sells the remainder of the cot- 
ton, the owner is entitled to recover damages, and the measure of 
the damages would be the difference between the price for which the 
cotton was sold and the highest proved market value thereof at the 
place where it was sold, at any time between the date of the sale 
and the date of the trial. Wood & Bros. v. Jones & Son, 10 Ga. App. 
735, 73 S. E. 1099; Campbell v. Redwine Bros., 22 Ga. App. 455, 96 
S. E. 347. 

Under the above ruling, the verdict was authorized by the evi- 
dence; and, the motion for a new trial containing only the usual 
general grounds, the court did not err in refusing to grant a new 
trial. 


Judgment affirmed. 


CONSTRUCTION OF WILL 
United States Trust Company of New York v. Nathan, N. Y. Supreme 
Court, Appellate Division. 187 N. Y. Supp. 649. 


A will contained a provision directing a final distribution of 
the estate according to the laws of New York, regulating the dis- 
tribution of personal property, where there is no will, ‘‘now in 
foree’’. It was held that the property should be distributed in 
accordance with the laws in effect at the time when the will was 
executed and not in accordance with such laws as subsequently 
changed. 


Appeal from Special Term, New York County. 

Action by the United States Trust Company of New York, as 
trustee under the will of Benjamin Nathan, deceased, against Har- 
mon H. Nathan and others, to construe said will. From a judgment 
construing the will (112 Mise. Rep. 502, 183 N. Y. Supp. 66), Maud 
Nathan, and Harold Nathan, as executors of the will of Frederick 
Nathan, deceased, and the Pennsylvania Company for Insurance on 
Lives and Granting Annuities, as sole surviving executor of the will 
of Lucien Moss, deceased, appeal. Affirmed. 


SMITH, J.—The facts presenting the issue here for determination 
are fully stated in the opinion of the Special Term, and with the 
reasoning and conclusions stated in that opinion I fully agree, and 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 1179. 
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to that opinion I would add only a few considerations as indicating 
the intent of the testator. 


The reference by the testator to the final distribution as to be 
made according to the laws of the state of New York now in force 
regulating the distribution of personal property in case of intestacy 
would have significance as bearing upon the intention to vest the 
estate in the heirs living at the time of his death, if it were not for 
the use of the same expression in the same paragraph with reference 
to estates which are confessedly future and contingent. Just pre- 
ceeding the clause which presents the question here at issue, in ref- 
erence to the direction to pay over the fund held in trust for a 
daughter to her issue if she shall die, that payment is to be made 
‘‘according to the law of distribution of personal property of intes- 
tates now in force in the state of New York’’. It is not contended 
by the appellants that the children of those daughters living at the 
time of the death of the testator took a vested estate, notwithstand- 
ing the use of that expression. The same expression is used in @ 
later clause in this same paragraph in reference to the bequest for 
the benefit of his son Washington, for payment to the lawful issue 
of his body born unto him by a Hebrew wife, ‘‘according to the law 
of distribution of the personal property of an intestate now in force 
in the state of New York’’. His son Washington was not then mar- 


ried, and, confessedly, that estate could not vest at the time of the 
testator’s death. 


The testator was evidently satisfied with the distribution pro- 
vided by law at the time that the will was made, and full effect is 
given to the provision as to the distribution under the laws of the 
state now in foree by holding that he desired distribution to be 
made in accordance with such law rather than in accordance with 
any provision of law which might thereafter be enacted which might 
provide for a different rule of distribution. Again, the use of the 
words ‘‘give and bequeath’’ in the clause of the will here for con- 
struction, as distinguished from the use of the words ‘‘pay over,”’ 
which precede it in reference to the distribution of the property in 
case of the death of the daughter, is not without significance. But 
its significance is to my mind materially impaired by the fact that 
in the creation of this very trust the testator gives and bequeaths 
to the trust company the moneys which are subject of the trust. If 
these moneys are absolutely given and bequeathed to the trustees, 
the intention would seem to be indicated that the trustees were to 
take the entire estate, and that no estate was to vest in any ulti- 
mate beneficiaries while the entire estate was thus held by the trus- 
tee for the purpose of the trust. 
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From the cases cited by the Special Term it appears that these 
words do not necessarily indicate an intention to immediately vest 
title when applied to estates which are to vest in possession only at 
a subsequent date. That the gift to his descendants was of the prin- 
cipal of the trust fund, together with unapplied income, is strongly 
indicative of the intention to give only at a time subsequent to the 
death of the testator, when there would be, as the testator must have 
thought, unapplied income to pass as part of the gift. 

Here the testator left nine children. Fifty years elapsed before 
the death of Justina Cohen, and some of the children are still living. 
That the estates are to vest in possession only at such remote periods 
as must mave been contemplated and only upon the double contin- 
gency of a child’s dying without issue, and also of the death of his 
widow at the time of the death of the child, the gift to the testator’s 
descendants, in connection with the provisions of the will taken as a 
whole, would seem to indicate an unmistakable intention on the part 
of the testator that those descendants were to be ascertained as of 
the time when their estates would vest in possession, and whether 
those estates might be deemed contingent or vested and liable to 
divest by death before that time, those only would be entitled to 
take who were in the class of descendants upon the happening of 
the contingency at which their estates were to vest in possession. 

The judgment should therefore be affirmed, with costs to the re- 
spondents presenting briefs out of the fund. 


GREENBAUM, J., dissents. 


TRANSMITTING MONEY ABROAD 


Wedesweiler v. Brundage, Attorney-General, Supreme Court of Ili- 
nois. 130 N. E. Rep. 520. 


The section of the Illinois Banking Law restricting the right 
to engage in the business of transmitting money to foreign coun- 
tries, to incorporated banks, and express, steamship and telegraph 
companies, whether incorporated or not, and providing that in- 
dividuals and partnerships shall not engage in such business, is 
unconstitutional because it grants to such banks and companies 
a special privilege and deprives individuals of the right to con- 
tinue such business without due process of law. 








NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 94. 
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Appeal from Cireuit Court, Cook County; Kickham Scanlan, 
Judge. 

Bill by H. Wedesweiler and others against Edward J. Brundage, 
Attorney-General, and others. Decree for plaintiffs, and defendants 
appeal. Affirmed. 

Clarence N. Boord, of Springfield, and Mortimer C. Grover and 
George C. Bliss, both of Chicago, for appellants. 

Charles S. Deneen and James P. Pio, both of Chicago, for appel- 
lees. 


DUNN, J.—The Fifty-First General Assembly passed and the 
Governor approved an act entitled ‘‘An act to revise the law with 
relation to banks and banking,’’ and at the general election in 1920 
it was submitted to a vote of the people and approved by a majority 
of the votes cast for or against the law, as required by Section 5 of 
Article 11 of the Constitution, and thereupon became effective. Sec- 
tion 1 provides that it shall be lawful to form banks and banking 
associations for the purpose of discount and deposit, buying and sell- 
ing exchange and doing a general banking business, excepting the 
issuing of bills to cireulate as money, and such banks or banking asso- 
ciations shall have the power to loan money on personal and real 
estate security and to accept and execute trusts. Section 15% is as 
follows: 


**§ 1514. After January 1, 1921, no natural person, or natural per- 
sons, firm or partnership shall transact the business of banking or 
the business of receiving money upon deposit, or shall use the word 
‘bank’ or ‘banker’ in connection with said business or shall transact 
the business of transmitting money to foreign countries or buying 
and selling foreign money or receiving money on deposit to be trans- 
mitted to foreign countries; provided that express, steamship and 
telegraph companies may continue their business of transmitting 
money and receiving money to be transmitted; and provided, further, 
that nothing herein contained shall be construed to prohibit banks 
incorporated under the laws of this state or of the United States 
from appointing natural persons as agents to receive deposits of sav- 
ings in and through the publie schools. Any person or persons vi0- 
lating this section shall be deemed guilty of a misdemeanor, and 
shall, upon conviction thereof, be punished by a fine of not more 
than one thousand dollars ($1,000) or by imprisonment in the county 
jail for not more than one (1) year, or by both such fine and impris- 
onment, and the Attorney-General or State’s attorney of the county 
in which any such violation occurs may restrain such violation by a 
bill in equity to be filed in the cireuit court of such county.’’ Laws 
of 1919, p. 235. 


A bill was filed in the cireuit court of Cook County. by more than 
50 complainants engaged in the business of transmitting money to 
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foreign countries and of buying and selling foreign money in this 
state, against the Attorney-General and the state’s attorneys of the 
counties of Cook and Will, for an injunction against their threat- 
ened enforcement of that part of Section 1514 prohibiting the trans- 
action of such business by a natural person or natural persons, firm, 
or partnership, and for a decree that so much of Section 15% as 
prohibited such business to such persons is in violation of the Con- 
stitution of this state and of the United States. The defendants ap- 
peared, demurred to the bill, and, their demurrer having been over- 
ruled, elected to abide by it. The court entered a decree restraining 
the defendants from the enforcement of the provision of Section 
15144 complained of, against the complainants, and the defendants 
appealed. 

The sections of the state Constitution supposed to be violated are 
Sections 13 and 22 of Article 4 and Section 2 of Article 2. Section 
13 of Article 4 requires that no act shall embrace more than one 
subject, and that shall be expressed in the title. The subject of the 
act in question expressed in the title is the revision of the law with 
relation to banks and banking. The appellees’ contention is that the 
business in which they are engaged of transmitting money to foreign 
countries and of buying and selling foreign money is an entirely sep- 
arate and distinct business from the business of banking, and there- 
fore does not come within the title, by which the provisions of the 
act are limited to banks and banking. The bill alleges that the busi- 
ness of transmitting money to foreign countries and buying and sell- 
ing foreign money is an entirely separate and distinct business from 
the business of banking and receiving money upon deposit, and from 
time immemorial has been carried on by natural persons, firms and 
partnerships; that none of the complainants are intending to receive 
any money on deposit, or have used or are intending to use the word 
‘“bank’’ or ‘‘bankers’’ in connection with their business, but that 
they have been engaged for many years in transacting the business 
of transmitting money to foreign countries and of buying and selling 
foreign money; that the business of transmitting money to foreign 
countries has been done in either of two principal ways, which are 
the uniform methods in use throughout the world for many years by 
all persons transmitting money to foreign countries. By the first 
method a certain amount of United States money is delivered to the 
transmitter, for which he gives a receipt and agrees to have a .cer- 
tain amount of foreign money paid to the designated payee. The 
transmitter then directs one of the large financial institutions, either 
in this country or in a foreign country, with which he has established 
connections, to pay the agreed amount of foreign money to the des- 
ignated payee, and said financial institution pays the money to the 
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payee, takes his receipt and returns it to the transmitter. By the 
second method the transmitter issues a draft directly to his client on 
a bank in such foreign city as the client desires, drawing against the 
transmitter’s own account, if he has one in that country; if not, he 
protects the payment of the draft by his arrangements and estab- 
lished connections with the large financial institutions which have 
been mentioned. 

In the absence of a statute the right of an individual to engage 
in the banking business in all or any of its departments is unre- 
stricted. It is universally recognized, however, that the business is 
of a public character, and is properly subject to statutory regula- 
tions for the protection of the public. The inquiry here is, not 
whether the business of the appellees in question may be regulated 
by statute, but is whether it can be regulated by a statute which by 
its title purports to regulate banking, only. In Reed v. People, 125 
Ill. 592, 18 N. E. 295, 1 L. R. A. 324, in discussing the meaning of 
the words ‘‘banking powers,’’ as used in Section 5 of Article 11 of 
the Constitution of 1870, the court said: 


‘*We think the language employed should be used in its common, 
ordinary sense, and when this is done, the banking powers referred 
to mean such as are ordinarily conferred upon and used by the vari- 
ous banks doing business in the country. The ordinary and usual 
powers exercised by banks are to discount notes and receive deposits. 


They may, and often do, possess other powers, but these are the ordi- 
nary and usual powers conferred upon and exercised by banks and 
bankers. Bouvier, in defining a bank, says: ‘A place for the deposit 
of money; an institution (generally incorporated) authorized to re- 
ceive deposits of money, to lend money and issue promissory notes 
(usually known by the name of bank notes) or to perform some one 
or more of these functions’. ‘Banks are said to be of three kinds— 
deposit, discount and cireulation.’ See, also, People v. Doty, 80 N. 
Y. 225: Pratt v. Short, 79 id. 437. Speaking in a commercial view, 
Bouvier is doubtless correct in his definition of a bank; but one of 
the chief characteristics and one of the most essential elements of a 
bank, as that term is ordinarily understood, is that it is a place for 
the deposit of money. The powers and functions of a bank are well 
stated in Oulton vy. Savings Institution, 17 Wall. 117, as follows: 
‘Banks, in the commercial sense, are of three kinds, to wit: First, 
of deposit: second, of discount; third, of cireulation.’ Strictly 
speaking, the term ‘bank’ implies a place for the deposit of money, 
as that is the most obvious purpose of such an institution. Original- 
ly, the business of banking consisted only in receiving deposits—such 
as bullion, plate, and the like—for safe-keeping, until the depositor 
should see fit to draw it out for use; but the business, in the progress 
of events, was extended, and bankers assumed to discount bills and 
notes, and to loan money upon mortgage, pawn, or other security, 
and, at a still later period, to issue notes of their own, intended as a 
circulating currency, and a medium of exchange instead of gold and 
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silver. Modern bankers frequently exercise any two, or even all 
three, of those functions, but it is still true that an institution, pro- 
hibited from exercising any more than one of these functions, is a 
bank, in the strictest commercial sense.’ ”’ - 


In Hinckley v. City of Belleville, 43 Ill. 183, it was held that— 


‘*Without considering the question as to how far a banker and a 
money broker are the same in the common parlance and business 
usages of this state, there is at least no doubt that the term ‘banker’ 
includes all the business of a money changer. A money changer is 
defined by Webster to be ‘a broker who deals in money or ex- 
changes’. The word has passed out of common use, but when used, 
-we understand it in the sense given by the learned lexicograher. 
Thus defined, it is certainly included in the business of a banker, 
and constitutes, indeed, the greater part of it. So, also, the buying 
and selling of uncurrent funds, and the exchanging of one kind of 
money for another, are equally the practice of the money changer 
and the banker.”’ 

‘‘The business of banking, in its most enlarged signification, in- 
cludes the business of receiving deposits, loaning money, and dealing 
in coin, bills of exchange, etc., besides that of issuing paper money.”’ 
Exchange Bank of Columbus v. Hines, 3 Ohio St. 1. 


While it is within the scope of the ordinary functions of a bank 
to deal in foreign exchange and money, such dealing is not neces- 
sarily and exclusively conducted by banks. A dealer in foreign ex- 


change and foreign money is not necessarily a banker, and does not 
necessarily perform a banking function. Since bankers first began 
to receive deposits of bullion, plate and the like, they have con- 
stantly extended their business to include new fields of operation. It 
is said in Auten v. United States Nat. Bank, 174 U. S. 125, 19 Sup. 
Ct. 628, 43 L. Ed. 920, that— 


‘*The very first banking in England was pure borrowing. It con- 
sisted in receiving money in exchange for which promissory notes 
were given payable to bearer on demand, and so essentially was this 
banking, as then understood, that the monopoly given to the Bank 
of England was secured by prohibiting any partnership of more than 
six persons ‘to borrow, owe or take up any sum or sums of money 
on their bills or notes payable at demand,’ and it had effect until 
1772 [about 30 years] when the monopoly was evaded by the intro- 
duction of the deposit system.”’ 


To whatever extent the powers of banks to engage in various 
kinds of business dealings may have been thought to be restricted, 
we know that modern bankers have extended their operations far 
beyond the original scope of banking powers. It was said in Warren 
v. Shook, 91 U. S. 704, 23 L. Ed. 421: 
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*‘Having a place of business where deposits are received and paid 
out on checks, and where money is loaned upon security, is the sub- 
stance of the business of a banker.’’ 


In Mercantile Nat. Bank v. City of New York, 121 U. 8S. 138, 7 
Sup. Ct. 826, 30 L. Ed. 895, it was said: 


‘‘The business of banking, as defined by law and custom, con- 
sists in the issue of notes payable on demand, intended to circulate 
as money where the banks are banks of issue; in receiving deposits 
payable on demand; in discounting commercial paper; making loans 
of money on collateral security; buying and selling bills of ex- 
change; negotiating loans, and dealing in negotiable securities issued 
by the government, state and national, and municipal and other cor- 
porations.”’ 


Nevertheless, an individual who does one or more of these things 
is not necessarily engaged in the banking business, for one who only 
lends his own money, taking bonds and mortgages therefor, which 
he sells with a guaranty, is not a banker. Selden v. Equitable Trust 
Co., 94 U. S. 419, 24 L. Ed. 249. An individual is not engaged in 
the banking business because he does some of the things which are 
frequently or usually done by banks. Banks frequently buy and sell 
government and municipal bonds and the stocks and bonds of pri- 
vate corporations for themselves or for others for whom they act as 
brokers, they make collections for others, they make loans on the 
security of real estate mortgages, and they act as trustees by ap- 
pointment of courts or under wills or deeds. They do these things, 
not because they are banking functions or are strictly incidental 
to the banking business, but because they can do them advantageous- 
ly in connection with the banking business. The brokerage business, 
the collection business, the mortgage loan business, or the business 
of acting as trustee, does not, therefore, become banking business. 
Brokerage corporations, collection agencies, mortgage loan companies 
and trust companies are not bankers because the business which they 
transact may be, and is frequently, done by banks, and a statute 
which by its title refers to banks and banking only cannot apply to 
such companies. Such a statute may regulate these branches of busi- 
ness so far as conducted by banks, but cannot regulate them so far 
as others engaged in them are concerned. It may regulate banks in 
the conduct of the brokerage business, for instance, but it cannot 
regulate the brokerage business, generally, where the title refers to 
banks and banking only, and does not include the brokerage busi- 
ness. No one, from reading the title of the act in question, would 
think it had any reference to brokers or trust companies. The ap- 
pellees receive no deposits, pay no checks, make no loans, discount 
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no notes or bills of exchange, buy or sell no bonds, do none of the 
things which are distinctively characteristic of a bank. No one 
would suspect that a bill which purported to revise the law in rela- 
tion to banks and banking would abolish their business any more 
than it would abolish bond brokerage or private mortgage loans. 
The proviso which exempts express, steamship, and telegraph 
companies from the prohibition against natural persons, firms or 
partnerships transmitting money to foreign countries also offends 
against Section 22 of Article 4 of the Constitution by granting to 
such companies a special privilege from which all other natural per- 
sons are excluded. The privilege of engaging in any lawful business 
is the right of every individual, of which no one can be deprived ex- 
cept by a general law acting equally on all individuals in the same 
situation. It is subject to the police power, and must be exercised 
in accordance with the requirements of statutes passed in the exer- 
cise of that power for the protection of the pwhblic. No person or 
class of persons can be excluded from that privilege while others are 
permitted to enjoy it, unless some reason exists for the distinction 
having a just relation to the object to be accomplished. No reason- 
able distinction exists for this proviso. It declares, in effect, that in- 
ecorporated banks, and express, steamship, and telegraph companies, 
whether incorporated or not, may engage in the business of trans- 
mitting money to foreign countries, but no other natural person, firm, 
or partnership may. So far as incorporated banks are concerned, 
the reason for the distinction is apparent. As between natural per- 
sons and partnerships on the one hand, and express, steamship, and 
telegraph companies on the other, the distinction is not based upon 
any just reason. It has no reference to character, solvency, finan- 
cial responsibility, security, business, or monetary facilities, incorpo- 
ration, method of doing business, publie inspection, supervision, or 
report, or any other thing having any relation to the protection of 
the public from loss by reason of the dishonesty, incompetence, igno- 
rance, or irresponsibility of persons engaging in that business. 
Under this legislation, if two or more men desire to engage as part- 
ners in the business of transmitting money to foreign countries they 
cannot do so, but if they want to associate themselves as partners in 
an express, steamship, or telegraph company they may do so, and 
may then engage in the business of transmitting money to foreign 
countries. What protection this would be to the puwblie is not ap- 
parent. Classification based upon a reasonable difference does not 
violate the constitutional provision, but a merely arbitrary distine- 
tion cannot be sustained. Since the unreasonable distinction made 
in the proviso is in violation of Section 22 of Article 4 of the Con- 
stitution, it deprives the appellees of the right to continue the busi- 
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ness in which they are engaged without due process of law, and de- 
prives them of the equal protection of the laws, in violation of Sec- 
tion 2 of Article 2 of the state Constitution and of Section 1 of the 
Fourteenth Amendment of the Federal Constitution. 

The decree is affirmed. 


BANK LIABLE WHERE BILLS OF LADING 
WRONGFULLY NEGOTIATED THROUGH IT 


Standard Grain Company v. State Bank of Omaha, Supreme Court 
of Nebraska. 182 N. W. Rep. 507. 


The rules of the Omaha Grain Exchange provide that, where 
a ear of grain is sold and the bill of lading is assigned, the buyer 
shall issue a receipt stipulating that title shall remain in the seller 
until the grain is paid for, and a notice of the issuance of the re- 
ceipt shall be stamped on the bill of lading. The plaintiff sold 
three cars of corn and assigned the bills of lading bearing the re- 
quired notation. The purchaser wrongfully sold the corn and de- 
livered the bills of lading so stamped with drafts attached to the 
defendant bank, which made the collection. It appeared that the 
bank frequently held receipts issued under the exchange rule and, 
in fact, at the time of this transaction held the receipts for the 
bills here involved as collateral for the plaintiff’s notes. It was 
held that the bank had knowledge of the meaning of the notation 
stamped on the bills of lading and that it was liable to the plain- 
tiff for the value of the corn. 


Suit by the Standard Grain Company against the State Bank of 
Omaha. Judgment for plaintiff, and defendant appeals. Affirmed. 

Gaines & Van Orsdel, of Omaha, for appellant. 

Brogan, Ellick & Raymond, of Omaha, for appellee. 


DORSEY, C.—This case was commenced by the appellee, a corpo- 
ration dealing in grain on the Omaha Grain Exchange, in the form 
of a suit in equity, praying for an accounting by the appellant, a 
banking institution of Omaha, for the value of the contents of three 
ears of corn which the appellee alleged had been converted to its 
own use by the appellant as the result of wrongful negotiation 
through it of the bills of lading therefor, and asking that the amount 
thereof be applied upon the notes of the appellee which the appellant 





“NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 125-287. 
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held. In its answer, the appellant pleaded a denial of the alleged 
conversion and a counter-claim for the amount due on the notes. 
The cause was tried to the court, sitting in equity without a jury, 
and the court found that the conversion had taken place as alleged, 
and entered judgment in favor of the appellee for a balance remain- 
ing after the amount due upon the notes was deducted from the 
value of the corn. 

A brief statement of the rules and eustoms applicable to business 
upon the Omaha Grain Exchange and to the dealings between mem- 
bers thereof and the local banks is necessary to a clear understand- 
ing of the issues. When a car of grain is sold it must be unloaded, 
weighed and graded in order to ascertain the exact price, and, in 
order to make the seller safe in the meantime, the rule is that, when 
the bill of lading is assigned by the seller to the buyer, the latter 
at the same time gives the seller a receipt, specifying the car number 
and other details of the transaction, and stating therein that the title 
to the grain shall remain in the seller until paid for. A notation that 
the receipt has been issued is stamped upon the bill of lading, and 
this, under the Exchange rules, imparts conclusive notice to mem- 
bers of the Exchange of the rights of the seller and of the fact that 
the holder of the bill of lading has only a conditional title to the ear 
of grain covered thereby. It is the custom of banks loaning money 
to dealers on the Grain Exchange to require the deposit either of the 
original bill of lading or, if the car has been resold, of the receipt 
issued as aforesaid, as collateral security. 

The appellee’s right to recover rests, in substance, upon one or 
both of the following propositions: 

There was stamped upon each of the bills of lading a notation 
in these words: 


‘‘Receipt issued for this bill of lading under rules of Omaha 
Grain Exchange. Standard Grain Company.’’ 


This under the rules, was notice to members of the Exchange 
that the appellee had reserved title to the grain, and that Richter, to 
whom the appellee had assigned the bill of lading, was prohibited 
from negotiating it until the grain had been paid for. The conten- 
tion is that, by reason of its familiarity with such notations upon 
bills of lading taken by the bank in the usual course of its business 
with dealers upon the Grain Exchange, the appellant was chargeable 
with such knowledge of the meaning and effect thereof as all banks 
habitually dealing with members of the Exchange had, or with rea- 
sonable diligence should have had. When, therefore, it took the as- 
signment of the bills of lading and credited Richter with the amount 
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of the drafts drawn thereon, the appellant is presumed to have 
known that the sale of the grain thereby negotiated was unlawful 
and in prejudice*of the appellee’s rights. 

The appellant held as collateral security the identical receipts re- 
ferred to in the notations on the bills of lading which it assisted 
Richter in negotiating, and thus knew, or with reasonable care and 
caution in the protection of the securities held by it should have 
known, that in permitting Richter to negotiate the bills of lading 
through the bank, it was in effect aiding in the destruction of the 
collateral security which it held in trust. 

When Richter indorsed the drafts and the attached bills of lading 
to the appellant bank, and the latter gave him credit in his general 
account for the amount thereof, the bank became the holder of the 
drafts for value in due course, and, as between the appellant and 
Richter, the bank had title to the paper. National Bank of Com- 
merce v. Bossemeyer, 101 Neb. 96, 162 N. W. 503, I. R. A. 1917E, 374; 
7 C. J. 635, § 314. And it is also true that the bank would be re- 
garded as the owner of the grain covered by the bills of lading as 
against an attaching creditor of Richter. Cox Wholesale Grocery v. 
National Bank of Pittsburg, 107 Ark. 601, 156 S. W. 187. 

But it is not a question here of the rights or equities of the bank 
as against Richter or his creditors. The question is whether, by act- 
ing as a medium through which the drafts with bills of lading at- 
tached are negotiated, a bank makes itself liable as a wrongdoer to 
the real owner of the grain in case the party with whom it deals is 
without authority to negotiate them. This question, we think, must 
be resolved upon the general principle that, in conducting its busi- 
ness, a bank must not knowingly trespass upon the rights of another 
or assist in perpetrating a wrong. It turns, then, upon whether the 
circumstances were such that it could be reasonably inferred that the 
appellant knew that Richter was without authority. The appellant 
is chargeable with such knowledge as a reasonable inspection of 
the bills of lading would convey, in the light of its previous experi- 
ence and information gained from similar transactions. The nota- 
tion as to the receipt having been issued to the appellee under the 
rules of the Exchange clearly appeared upon the face of each of the 
bills of lading. A precisely similar notation was referred to and 
discussed in Rainbolt v. Lamson Bros., 259 Fed. 546, 170 C. C. A. 
508, in which the following observations were made in the opinion: 


‘‘In the uninitiated this unusual notation would arouse atten- 
tion. To such as were initiated it would be ample notice as to how 
the grain was held, and put them upon inquiry as to whether the 
receipt were still outstanding. Defendants belong to the latter class. 
They had a branch office at Omaha; they had a membership on the 
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Omaha Grain Exchange, and dealt thereon through this membership. 
They cannot be heard to plead ignorance of the rules under which 
members operated.’’ 


While the case from which we have quoted deals more particu- 
larly with the knowledge imputable to a member of the Exchange 
from the fact of his membership, the underlying principle is, we 
think, the same with reference to a* non-member bank which had 
opportunities to acquire knowledge of the rules and customs of the 
Grain Exchange. While in the case of a member the existence of 
such knowledge would be presumed, and a member would not be 
heard to dispute it, in the case of an outside party dealing with a 
member of the Exchange it would become a question of fact, to be 
determined from the circumstances of the case, whether such knowl- 
edge existed, and in determining that fact it is proper to take into 
consideration such inferences as might reasonably be drawn indica- 
tive of such knowledge. 

There is, it seems to us, abundant evidence in the record from 
the officers of the appellant bank themselves that the bank was con- 
stantly holding receipts issued upon bills of lading of the same im- 
port as those involved in the case at bar, as well as handling bills of 
lading on which the notation in question appeared, and there was 
sufficient proof aiong that line to warrant the court in inferring that 
the appellant’s officers were fully informed of the rules of the Ex- 
change reserving title in the seller until the grain was paid for and 
prohibiting the negotiation of bills of lading stamped with that 
notation. If other proof were wanting there is the fact that the 
appellant at the very time it dealt with Richter was holding the re- 
ceipts referred to in the notations upon his bills of lading, as col- 
lateral security upon the appellee’s notes. The possession of these 
receipts was convincing proof that the bank knew and relied upon 
the Exchange rules protecting the seller of grain against the nego- 
tiation of bills of lading, because it treated the outstanding receipts 
as sufficient tg show the real ownership of the grain and as valid 
collateral security. 

The remaining proposition asserted by the appellee is that, in co- 
operating with Richter in negotiating the bills of lading through the 
bank, the appellant, which held the receipts issued thereon as collat- 
eral, in effect made possible the destruction of the security which it 
was in duty bound to protect. Appellant’s counsel resist that prop- 
osition upon the ground that it would impose upon the bank a de- 
gree of care incompatible with the transaction of its routine busi- 
ness. It is argued that it would be impracticable to delay the for- 
warding of drafts until the bills of lading attached to them could be 
checked with all the collateral in the bank to see whether receipts 
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issued thereon were held by the bank as collateral in its loan depart- 
ment. It does not seem to us that it would impose too onerous a 
burden or create any undue delay for the bank to list receipts issued 
upon ‘bills of lading held by it as collateral, with reference to the 
car number and thus enable the officers of the bank to know posi- 
tively when bills of lading were presented whether the 
bank held the corresponding receipts. But in view of the 
foregoing discussion since the appellant bank was bound by 
its knowledge of the rules of the Grain Exchange to refrain from 
participating in the negotiation of any bill of lading bearing the no- 
tation that a receipt had been issued, the fact that it was the 
pledgee of the receipts issued upon the particular bills of lading 
involved in this suit merely makes more emphatic its duty in that 
respect and the probability that it had knowledge of the rules and 
customs of the grain trade. Our conclusion as to the liability of the 
appellant springs from the notice imparted by the notation upon a 
bill of lading to any bank or other party acquainted with its mean- 
ing, and is the same whether the party thus notified might or might 
not chance to hold the receipt referred to. 

The appellant relies upon two contentions to defeat the action. 
One is that the bank acted as a mere agent for Richter in the 
transaction, and therefore did not, and was under no duty to, seru- 
tinize the bills of lading; that it was not a purchaser, but a mere 
forwarder of the drafts and bills of lading to the Chicago and St. 
Louis banks through which the real purchasers acquired the grain. 
The fact remains, nevertheless, that the appellant gave Richter im- 
mediate credit for the amount of the drafts as a deposit in his 
checking account, and by so doing, succeeded to all of Richter’s 
title and rights to the extent, at least, of the amount that it ad- 
vanced. It thereby associated itself in the unlawful disposition of 
the grain which might have been detected and prevented if it had 
given heed to the notice of the appellee’s title appearing upon the 
face of the bills of lading. Assuming that the appellant acted as 
Richter’s agent in the transaction, it does not follow that he would 
be relieved of liability because of that fact, if he had knowledge. 
“In accordance with the rule that an agent is liable for injury re- 
sulting from his misfeasance or malfeasance, an agent may be held 
liable in damages to third persons for conversion, unless he acts 
solely for his principal, by his direction, and without any knowl- 
edge, actual or constructive, of the wrongful conversion being com- 
mitted by the principal.’’ 2 C. J. 827, § 501. 

Counsel for the appellant cite Nebraska Hay & Grain Co. v. First 
Nat. Bank of Falls City, 78 Neb. 334, 110 N. W. 1019, 9 L. R. A. 
(N. S.) 251, 126 Am. St. Rep. 602, wherein the bank was held not 
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liable for a forged bill of lading attached to a draft negotiated 
through the bank as collecting agent. In that case, however, noth- 
ing irregular or out of the usual course appeared upon the face of 
the bill of lading, and the decision was based upon the fact that the 
bank was without notice or knowledge of any wrongdoing. 

Finally it is contended by the appellant that, because the bills 
of lading were originally issued in Iowa and the cars were originally 
consigned from one point in Iowa to another in Iowa, all subsequent 
transfers thereof are governed by the laws of that state. An Iowa 
statute is pleaded, to the effect that any alteration or addition to 
the bill after its issue without authority of the carrier shall be void, 
and it is argued that therefore the notation relating to the issuance 
of a receipt appearing upon the bills of lading under consideration 
was of no effect and imparted no notice. Counsel for the appellee 
maintain, however, that the subsequent assignments and transfers 
took place in Nebraska, and since they constituted new and inde- 
pendent contracts, they are governed by the laws of Nebraska, which 
do not prohibit or declare void such notations. In this, we think 
the appellee’s position is correct, and that the same rule that ap- 
plies generaily to contracts of indorsement of bills and notes, that 
the law of the place where the contract is made shall govern, is ap- 
plicable here. 8 C. J. 100, see. 173. 

We are of the opinion that the judgment of the court below is 
the only one that could be justified under the evidence, and recom- 
ment that it be affirmed. 


PER CURIAM—For the reasons stated in the foregoing opinion, 
the judgment of the ditsrict court is affirmed, and this opinion is 
adopted by and made the opinion of the court. 

Affirmed. 


ATTORNEY’S FEES NOT RECOVERABLE ON 
NOTE UNLESS NOTICE OF SUIT GIVEN 


Boyd v. Bland, Court of Civil Appeals of Georgia. 106 S. E. Rep. 915. 


Under the laws of Georgia the holder of a note, containing a 
provision for the payment of attorney’s fees, cannot recover the 
attorney’s fees, unless, at least ten days before suit is brought, he 
gives notice to the person who is to be sued that suit will be com- 
menced and the attorney’s fees claimed. 


AE ta A ee 
NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 68. ' 
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Error from Superior Court, Candler County; R. N. Hardeman, 
Judge. 

Action by Ella Bland and others against J. P. Boyd. Judgment for 
plaintiffs, and defendant brings error. Affirmed on condition. 

Lanier, Deal & Renfroe and R. Lee Moore, all of Statesboro, and 
Hines, Hardwick & Jordan, of Atlanta, for plaintiff in error. 

Brannen & Booth and F. B. Hunter, all of Statesboro, and Kirk- 
land & Kirkland, of Metter, for defendants in error. 

BROYLES, C. J.—Under the pleadings and the evidence a ver- 
dict in favor of the plaintiffs for the full amount of the principal 
and interest sued for was demanded, and the court did not err in 
so directing. 

The note sued upon contained the usual stipulations as to the 
payment of attorney’s fees, and it was alleged in the petition that 
10 days before the filing of the suit written notice was given the 
defendant that suit upon the note would be filed, returnable to the 
May term, 1919, of Candler superior court, and that the plaintiffs 
would claim the 10 per cent. attorney’s fees stipulated in the note. 
Upon the trial, however, it was shown that the suit was filed three 
days after the above notice was given the defendant, although the 
notice was given more than 10 days before the return day of the 
term of court stated. The defendant not having been given the 
notice 10 days before the suit was brought, the plaintiffs were not 
entitled to collect any attorney’s fees, and the court erred in includ- 
ing such fees in his directed verdict in favor of the plaintiffs. Civil 
Code, § 4252; Finch v. Cox, 18 Ga. App. 284(1), 89 S. E. 459; Stone 
v. Marshall & Co., 137 Ga., 544, 73 S. E. 826. 

Under the rulings in the preceding notes the judgment is af- 
firmed on condition that at the time the remittitur is made the judg- 
ment of the lower court the plaintiffs write off from the verdict 
and judgment the sum of $224.75, the amount of the attorney’s fees 
found by the jury; otherwise the judgment is reversed. 

Judgment affirmed on condition. 


FAILURE OF PRIVATE BANKER IN FOREIGN 
EXCHANGE TRANSACTION 


Legniti v. Mechanics & Metals National Bank of New York, Court of 
Appeals of New York. 130 N. E. Rep. 597. 


The plaintiff directed a private banker to transfer 18,000 lire 
by eable to a party in Italy and gave to the private banker his 
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check for $3,463.61, covering the transaction. The private banker 
deposited this check in his account in the defendant bank. This 
cable credit was never transmitted, and on the following day the 
private banker made an assignment for the benefit of creditors. 
The private banker was indebted to the defendant bank in a sum 
which was much larger than the amount on deposit in the bank 
to his credit. The plaintiff brought suit against the bank on the 
theory that the private banker was his agent or trustee for the 
purpose of transmitting the 18,000 lire to Italy and that the pro- 
eeeds of the check constituted a trust fund in the hands of the 
bank, which the plaintiff was entitled to recover. It was held 
that the transaction was merely a purchase of credit in Italy and 
that there was no trust relation between the plaintiff and the 
private banker. Consequently, the plaintiff was not entitled to 
recover from the defendant bank. 


Appeal from Supreme Court, Appellate Division, First Depart- 
ment. 

Action by Angelo Legniti against the Mechanics & Metals Na- 
tional Bank of New York and others. From a judgment of the Ap- 
pellate Division (186 App. Div. 105, 173 N. Y. Supp. 814) reversing 
a judgment of the Special Term dismissing the complaint upon its 
merits, the Appellate Division, having made new findings, reversed 
the dismissal, and given judgment to the plaintiff for the full 
amount demanded against the defendant named, it appeals. Judg- 
ment of the Appellate Division reversed, and that of the trial court 
affirmed, with costs in this court and in the Appellate Division. 

Frank M. Patterson, of New York City, for appellant. 

Weschler & Kohn, of New York City (J. Charles Weschler, of 
New York City. of counsel) for respondent. 

Murray, Prentice & Aldrich, of New York City (Winthrop W. 
Aldrich, of New York City, of counsel) for intervener Equitable 
Trust Co. of New York. 

Rounds, Hatch, Dillingham & Debevoise, of New York City 
(Ralph S. Rounds, Eugene Congleton, and Adolphe A. Berle, Jr., all 
of New York City, of counsel), for intervener William Schall & 
Co. 


CRANE, J.—It has long been an established custom among banks 
and financial institutions to sell credit usually represented by draft 
or check. Thus a bank having a credit with a correspondent in 4 
foreign country will- sell its draft or check, drawn upon such corre- 
spondent, to a purchaser who desires to make a foreign payment. 
The draft is not the credit, but represents the credit, or, in other 
words, it is a notification to the correspondent or foreign represen- 
tatives to pay the money as directed. The draft is a direction to 
pay. It is not, itself, money or credit. It is simply used as such. 
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The money paid the bank by the purchaser of the draft becomes the 
bank’s money. The transaction is that of purchase and sale. No 
trust relationship is established. Taussig v. Carnegie Trust Co., 
213 N. Y. 627, 107 N. E. 1086. 

This practice of selling credit by means of drafts or checks grew 
up among merchants and bankers with the expansion of trade and 
the necessities of commerce. With the increase of foreign trade and 
the development of international relationships, communication by 
cable and wireless met the insistent demands for haste and dispatch. 
Thus the custom has developed of selling credit to be established by 
cable or wireless. A purchaser does not receive a draft or check 
which is to be transmitted by mail, but pays for a credit, which will 
be given him in the foreign country by an immediate cable or wire- 
less from the seller to his correspondent at the foreign point. The 
thing sold is the same in the case of the cable or wireless transac- 
tion as in the case of the draft or check. It is the credit of the bank 
or seller. The means of establishing or transmitting the credit is 
simply an incident of the transaction. In the one case, it is a formal 
paper drawn up and signed by the seller directing his foreign cor- 
respondent to make payment of the amount and to the person there- 
in stated. In the other case, it is a similar direction transmitted by 
cable or wireless. Cable transfers, therefore, mean a method of 
transmitting money by cable wherein the seller engages that he has 
the balance at the point on which the payment is ordered and that 
on receipt of the cable directing the transfer his correspondent at 
such point will make payment to the beneficiary described in the 
eable. All these transaction are matters of purchase and sale and 
ereate no trust relationships. Strohmeyer & Arpe Co. v. Guaranty 
Trust Co., 172 App. Div. 16, 157 N. Y. Supp. 955; Katcher v. Amer- 
ican Express Co. (N. J.) 109 Atl. 741; A. C. Whitaker on Foreign 
Exchange, § 26, p. 89. 

In some of the cases this purchase of a cable transfer is referred 
to as a contract. Bank of British North America v. Cooper, 137 U. 
S. 473, 11 Sup. Ct. 160, 34 L. Ed. 759; Bank of China, Japan, and 
the Straits, Limited, v. American Trading Company [1894], Law 
Reports A. C. p. 266; Atlantic Communication Co. v. Zimmerman, 
182 App. Div. 862, 170 N. Y. Supp. 275. The terms of the contract 
are in such a case that the banker agrees to send a cablegram estab- 
lishing a credit with his foreign correspondent. The contract, it is 
said, is executory until the credit has been established and that 
upon failure to send the message the customer may rescind the con- 
tract and sue to get back his money or else sue for breach of con- 
tract. Whether the transaction be considered a purchase or an 
executory contract, we need not now determine. So far as this 
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case is concerned, it is a mere matter of nomenclature. In either 
case, the money paid by the customer to the banker becomes the 
latter’s property and does not establish a trust relationship; the 
banker does not hold the money as agent or trustee until the for- 
eign credit is established. 

There is a marked distinction between these transactions which I 
have just described and a direction to a bank or other person to 
transmit a certain specific sum of money to a person abroad. In 
such cases the bank or transmitter is the agent of the person pay- 
ing the money, and until the money is sent holds it as agent or 
trustee for the owner. Such were the cases of Musco v. United 
Surety Co., 132 App. Div. 300, 117 N. Y. Supp. 21, and People ex 
rel. Zotti v. Flynn, 135 App. Div. 276, 120 N. Y. Supp. 511. In these 
latter transactions the intention of the payer is that the money he 
gives to his agent shall be sent abroad. It is the amount which he 
gives that is to be transmitted. How it is sent may be immaterial 
to him. If there be time, currency might be purchased and sent. If 
not, it may be transmitted in any form recognized in financial 
circles. It is not at all necessary that the sender or agent have 
credit in the place to which the money is to be sent. On the other 
hand, in the contract for credit it is not a specific sum which is to 
be sent, but rather a specific credit which is to be purchased. The 
amount paid varies with the market. The actual thing that is done 
by the sender in both of these eases may or may not be the same, 
but the practice of the merchants and banks has recognized a dif- 
ference; so have the courts. In the case now before us was the 
transaction between Angelo Legniti and A. Bolognesi & Co. a pur- 
chase of credit or the direction to iransmit, as the plaintiff's agent, 
a specific sum of money? It is frankly conceded by the attorney for 
the respondent that if it be the former, the plaintiff has no right of 
recovery. The facts, therefore, must be briefly stated to determine 
this question. 

In February of 1914 Alessandro Bolognesi and Aldo Bolognesi 
were co-partners doing business in the city of New York under the 
firm name of A. Bolegnesi & Co. The plaintiff was a banker at 64 
Mulberry street in the city of New York, who was in arrears in 
Naples on account of the failure of one Caesari Conti, and needed to 
transfer some money to that place at once. He applied to several 
banking houses in New York to obtain the best rate for the transfer 
of 18,000 lire to Naples, Italy. On the afternoon of February 10, 
1914, he made his arrangements for this purpose with A. Bolognesi & 
Co. He said to their representatives: 


**T give you the order to cable this money for me to Italy, on 
condition that you send the cable immediately, tonight, because, as 
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you know, on account of the failure of Caesari Conti, I am over- 
drawn. I need this money to reach Naples tomorrow.’’ 


A few minutes before 6 o’clock on that day a boy from Bolognesi 
& Co. brought to the plaintiff’s office a bill which reads as follows: 


‘“‘New York, February 10, 1914. 


“Mr. Angelo Legniti. 
‘Bought of A. Bolognesi & Co., 52 Wall Street. 


**Cable transfer to Italy to pay by cable to Banca Commerciale 
Italiana, Napoli, advice to be forwarded by cable from New York. 








re Or Ce GOD 646s<ncenadeeks wa beanies $3,462.37 
WE incedanives ebidesans d04hseneenneceseunl 1.24 
“Paid ck 3450 (cash 13.61) ...0.s.cccececcrccce venue 
‘**Bolognesi & Co. 

**Maselli 


‘*Payments required in cash or certified checks, otherwise order if 
accepted, will be executed after collection of check. 

“It is fully understood and agreed that no liability shall attach 
to us nor to cur correspondent for any loss or damage in conse- 
quence of any delay or mistake in transmitting this message or for 
any other cause beyend our control.”’ 


Thereupon the plaintiff delivered to the messenger a certified 
eheck for $3,450 indorsed to A. Bolognesi & Co. and $13.61 in cash. 
This check was deposited the next day by A. Bolognesi & Co. in its 
account in the Mechanics & Metals National Bank of New York, col- 
lected and credited to the account of the depositor. The cable credit 
was never transmitted, as on the 11th day of February A. Bolognesi 
& Co. made a general assignment for the benefit of creditors. Later, 
in March of 1914, a petition in bankruptey was filed against them, 
resulting in the election on the 14th day of August, 1915, of the 
trustees, parties to this litigation. On the 10th day of February, 
1914, the firm of A. Bolognesi & Co. was indebted to the defendant, 
the Mechanics & Metals National Bank of New York, in the sum of 
$51,329.90 for moneys advanced, secured by discounts, acceptances 
and notes. There was a balance on deposit with the defendant, the 
Mechanics & Metals National Bank of New York, to the credit of A. 
Bolognesi & Co. of $18,985.05, which was increased by the deposit of 
the check delivered by the plaintiff to A. Bolognesi & Co. and 
$6,241.65 m addition thereto. This amount was reduced by three 
ehecks aggregating $732.94. As against this balance due to its de- 
positor, the defendant bank claims the right to offset under the 
Bankruptcy Law the indebtedness of A. Bolognesi & Co. as above 
stated. 
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This action has been brought by Angelo Legniti upon the theory 
that A. Bolognesi & Co. became his agents for the sending of 18,000 
lire to Naples, Italy, and that as the money was not sent, he may 
recover it from the bank into whose possession it can be traced. The 
bank, he claims, holds it, charged with a trust to pay it to him; it is 
his money, he says, as he never lost title to it. We do not think 
there is evidence here of any trust. It was stated by Alessandro 
Bolognesi in his examination as follows: 


**Q. As I understand it, you sold for a given number of Ameri- 
ean dollars a certain number of lire to be delivered in Italy to some- 
body else? A. To be transferred from my account. Q. That was 
the transaction in this particular matter? A. That was the regular 
transaction. Q. What is the difference between that and the sale 
of a draft for so many lire credit in Italy? A. Only that the draft 
is advised by mail and this is advised by cable.’’ 


It will be noted that the bill presented to the plaintiff late in the 
afternoon of February 10th, above quoted, upon which the plaintiff 
parted with his money, stated that he, Mr. Angelo Legniti, bought of 
A. Bolognesi & Co. cable transfer to Italy—to pay by cable to Banca 
Commerciale Italiana. This was not the case of a specific sum of 
American money being sent to Naples after being exchanged for lire. 
It was a case of 18,000 lire being needed in Naples and the purchase 
of A. Bolognesi & Co.’s credit with the Banca Commerciale Italiana 
for this amount, which credit was to be used by and for the benefit 
of Legniti. The money was not to be sent to the Banca Commer- 
ciale Italiana for Legniti. It was A. Bolognesi & Co., who on Feb- 
ruary 10, 1914, had either money or credit at the Banct Commer- 
ciale Italiana of Naples, the use of which for compensation was sold 
and transferred to the plaintiff. 

We are naturally impressed, as any one must be, with the fact 
that the plaintiff gave his money to establish a relative value or 
worth in Naples, and that the receiver kept the money and did not 
deliver the value, and that this money the bank now holds. Why 
should not the plaintiff get it back? Upon the failure of A. Bolog- 
nesi & Co. many claims sprang into existence beside this of the 
plaintiff, and it is the duty of the courts as far as possible to adjust 
these relationships according to well-established principles, usages, 
and customs. 

The Mechanics & Metals National Bank of New York also had 
given money or money value to A. Bolognesi & Co. and has a claim 
for $51,329.90. There were also many other claimants to the assets. 
To establish a rule that in a case like this the plaintiff becomes a 
preferred creditor, that the transaction is in the nature of a trust, 
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and that checks deposited with banks upon the purchase of credit 
are trust funds held for certain and specified purposes, is apt to lead 
to much confusion, especially when those who have developed this 
method of doing business into a well-established custom have never 
treated them as such. 

The judgment of the Appellate Division must therefore be re- 
versed, and that of the trial court affirmed, with costs in this court 
and in the Appellate Division. 

Judgment accordingly. 


CHATTEL MORTGAGE ON GROWING CROPS 


McCormick v. Farmers’ Grain & Milling Company, California Dis- 
trict Court of Appeals, 197 Pac. Rep. 429. 


A chattel mortgage covering ‘‘all crops growing’’ is good as 
to the crops in the ground at the time when the mortgage is ex- 
ecuted. A mortgage covering ‘‘the following growing crops, viz., 
the crop of barley hay and/or grain and the crop of corn to be 
grown now being, standing and growing upon that certain piece 
or pareel of land,”’ ete., is good as to corn in the ground at the 
time of the execution of the mortgage, but is not good as to corn 
planted after the mortgage is executed. 


Action by W. A. MeCormick against the Farmers’ Grain & Mill- 
ing Company and others. Judgment for plaintiff, and defendants 
appeal. Reversed. 

Benj. W. Shipman, of Los Angeles, John A. Berry, of El Centro, 
and Henry O. Wackerbarth, of Los Angeles, for appellants. 

B. C. Nichols, of El Centro, for respondent. 





WORKS, J.—This is an appeal by the defendants from a money 
judgment. On or about January 13, 1917, the respondent leased to 
one Beretta a certain tract of land and took from him a crop mort- 
gage as security for the payment of the rent provided for in the 
lease. The instrument was recorded February 10, 1917. By its 
terms the mortgage covered ‘‘the following growing crops, viz., the 
crop of barley hay and/or grain and the crop of corn to be grown 
now being, standing and growing upon that certain piece or parcel 
of land,’’ particularly describing the demised premises. On or about 
June 29, 1917, Beretta sold to the appellant Farmers’ Grain & Mill- 








NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 580. 








444 THE BANKING LAW JOURNAL 


ing Company, which had no actual notice of the mortgage to the 
respondent, a crop of milo maize to be matured on the leased land, 
agreeing to make delivery on or about November 20, 1917. On that 
day he refused to deliver, and the Farmers’ Company brought a 
claim and delivery action to recover the crop. Acting under process, 
the appellant sheriff took possession of the maize December 5, 1917. 
The respondent made a third party claim to the property, the ap- 
pellant Farmers’ Grain & Milling Company gave bond to secure the 
officer against the claim, and the respondent commenced the pres- 
ent action as upon a conversion, on April 24, 1918. Judgment was 
rendered in favor of the respondent for the value of the maize. 

A goodly portion of the briefs of the respective parties is de- 
voted to a discussion of the question whether a crop mortgage, in 
order to be effective, must describe the crop sought to be hypothe- 
cated by a mention of the year, or the season of the year, or some 
definite period of time, during which it is to be grown. The appel- 
lants contend that the mortgage now before us is uncertain, in that 
it does not fix such a period of time in its description of crops and 
they cite several Iowa cases, headed by Pennington v. Jones, 57 
Iowa 37, 10 N. W. 274, in support of their contention. We need not 
pursue those cases, and may concede that the fixing of a time dur- 
ing which a given crop is to be raised would ordinarily be a satisfac- 
tory method of so describing it as that constructive notice as to the 
crop intended would thereby be conveyed to the world, but we can- 
not go further. It is futile to assert that a crop can in no other man- 
ner be designated in a mortgage. ‘‘The description of a crop is suffi- 
cient if it be such that a prudent, disinterested person, aided and 
directed by such inquiries as the instrument itself suggests, is able 
to identify the property’’ (11 Corpus Juris, 468); and one of the 
eases cited by appellant (Luce v. Moorehead, 73 Iowa 498, 35 N. W. 
598, 5 Am. St. Rep. 695) is authority for the just rule that a mort- 
gage designating ‘‘all crops growing’’ is good as to crops in the 
ground when the instrument is executed. This rule is in effect sup- 
ported by Hall v. Glass, 123 Cal. 500, 56 Pac. 336, 69 Am. St. Rep. 
77, at least as against the extreme contention of appellant. 

The description of the corn intended to be mortgaged by the in- 
strument involved in this action is to be read as if it were phrased, 
*‘the crop of corn to be matured which is now being, standing and 
growing’’ upon the land. The mortgage is not ineffective for un- 
certainty of description, for, within the rule of Luce v. Moorehead, 
supra, it is plainly good as to corn in the ground, if there was any 
such, at the time of its execution. The description clearly satisfies, 
also, the rule we have quoted from Corpus Juris. The question now 
arises, however, as to whether the crop of milo maize seized by the 
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appellant sheriff was ‘‘being, standing and growing’’ on the land 
at the time of the execution of the mortgage. As incidental to their 
presentation of the point that a crop mortgage must fix a period of 
time during which the crop is to be grown, the appellants remark 
that the corn taken by the sheriff was not under the lien of the 
mortgage because it was not planted until after the execution of the 
instrument. The respondent makes no comment upon this fugitive 
suggestion of the appellants, and we might assume from that fact 
that the corn seized was not in the ground until after the mortgage 
was made; but we have examined the record, and have ascertained 
as well from the undisputed evidence that it had not then been 
planted. This being so, it is manifest that the corn taken by the 
sheriff was not covered by respondent’s mortgage. 
The judgment is reversed. 


PURCHASER AFTER MATURITY ALLOWED TO 
ENFORCE NOTE 


Beneficial Loan Association v. Hillery, Supreme Court of New Jer- 
sey. 113 Atl. Rep. 324. 


A subseriber to ten shares of stock in a bank paid $100 in 
eash on account of his subscription and gave the bank his note 
for the balance of $1,100. After the maturity of the note, the 
bank pledged it, together with the shares of stock subscribed for, 
with the plaintiff as collateral for a loan. It was held that the 
plaintiff was entitled to enforce the note. One who purchases a 
note after maturity is not a holder in due course and the note is 
open to defenses in his hands. But, in such case, where the 
maker has no defense good as against the payee, the purchaser’s 
right to enforce the note is as complete as if he were the holder 
in due course. 


Action by the Beneficial Loan Association against Rose A. Hillery, 
executrix, ete. Directed verdict for plaintiff. Defendant’s rule to 
show cause discharged. 

Elmer King and Harold A. Price, both of Morristown, for the 
rule. 

C. F. Wilson, of Morristown, opposed. 


GUMMERE, C. J.—This was an action on a promissory note 
made by Thomas J. Hillery, the defendant’s testator, in his lifetime. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 410-437. 
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‘The trial resulted in the direction of a verdict in favor of the plain- 
+iff for the full amount of the note, with interest. The question pre- 
ssented for solution by this rule is the propriety of the trial court’s 
action. 

The material and undisputed facts are as follows: On June 4, 
1913, the continental Banking & Trust Company was organized un- 
der the laws of the state of West Virginia. On the 27th of October, 
of that year, Thomas J. Hillery subscribed for ten shares of the cap- 
ital stock of this corporation, at $120 per share, and at the same time 
paid $100: on account of his subscription and gave his note for the 
remaining $1,100. Following is a copy of the note: 





| 

| 

| ‘115 Broadway, New York, Oct. 27, 1913. 

‘*For value received, I promise to pay to the order of the 
Continental Banking & Trust Company, eleven hundred and 
no dollars, in three equal installments payable respectively in 

| six, twelve and eighteen months from the date hereof with 

interest at rate of 5 per cent. per annum. 

‘‘This note when paid, shall be payment of ten shares of 

| the capital stock of the Continental Banking & Trust Com- 

pany, provided the maker hereof shall have made a prior 

| payment of $100.00 which stock shall be held by said com- 

pany until this note is so paid in full; at which time said 
stock is to be delivered to the maker hereof. 

‘*Failure to pay any installments as provided herein shall 
at the option of the holder, mature this entire obligation; at 
which time the holder thereof shall have the option, privilege 

{ and authority to sell the stock issued or to be issued by rea- 
son of the execution of this obligation at either public or 
private sale; the proceeds of said sale to be applied to the 

. payment of this note and the remainder of the proceeds, if 
any, shall be returned to the maker less the expenses of sale 
of said stock. 

‘‘Thomas J. Hillery, 
‘*Boonton, N. J.”’ 


In December, 1916, the Continental Banking & Trust Company, 
having become financially embarrassed, sought to obtain a loan from 
the plaintiff corporation in order to tide it over its difficulties, offer- 
ing to deposit with that company as collateral for the intended loan 
certain securities which it held, among which was the Hillery note 
and the certificate of the shares of stock for which the note was 
given. Favorable action was taken by the directors of the plain- 
tiff corporation upon the application of the Continental Company, 


werererse’ 
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and moneys were advanced, amounting to over $90,000, within the 
next two weeks, the Hillery note being indorsed by the Continental 
Company and delivered with the stock, and the other proposed col- 
lateral, to the plaintiff. Up to that time no payments had been 
made upon the note, nor was anything paid subsequently. The cer- 
tificate of stock delivered with the Hillery note bears date January 
6, 1917, and that is presumably the date upon which it was actually 
made out. A few weeks after this transaction was completed be- 
tween the plaintiff and the Continental Company, and early in Feb- 
ruary, 1917, the latter corporation went into the hands of a re- 
ceiver. 

The first ground upon which we are asked to make this rule ab- 
solute is that there was, as counsel contend, a total failure of con- 
sideration for the note. The argument is that at the time when the 
certificate was signed the money for the payment of the stock was 
not in the hands of the Continental Company, and that therefore the 

legal possession of the stock could not pass, and that this legal situa- 
tion continued until the company went into the hands of a receiver, 
so that neither at the time of the institution of the suit nor at the 
trial was the equivalent for the note in the hands of the company, 
or later of its receiver, for delivery. We are unable to perceive the 
force of this contention, or its bearing upon the question of defend- 
ant’s liability. By the terms of the subscription contract, as ex- 
hibited in the note, Mr. Hillery promised to pay the purchase price 
of the stock in three equal installments, payable in six, twelve and 
eighteen months from the date of the subscription. His failure to 
comply with the terms of his contract entitled the Continental Com- 
pany, when the several breaches occurred, to collect the money due 
on it by suit. The contract expressly provided that the stock should 
not be delivered to Hillery until the payments were made, but 
should remain in the possession of the company with the right toxsell 
it and apply the proceeds of the sale in payment of the note in case 
of default by Mr. Hillery in meeting the installments thereon as 
they fell due. The fact that it had not actually written out the 
stock certificate in advance of the payments which were required to 
be made is, in our opinion, immaterial, and did not operate to de- 
prive the company of its right to compel payment of the subscrip- 
tion. The last payment on the note was due on the 27th of April, 
1914, and on that date the Continental Company’s right of action 
against the maker for the whole amount of the note became fixed. It 
seems hardly necessary to add that a subscription contract for the 
stock of a corporation is supported by a full consideration, that con- 
sideration being the delivery to the subscriber of the capital stock 
subscribed for upon the performance of his agreement to pay the 
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consideration money. Cook on Stock and Stockholders, § 69, and 
cases cited. 

Next, it is argued that the rule should be made absolute because 
the plaintiff was not a holder of the note in due course, not having 
acquired it before maturity and in good faith. It is true that the 
plaintiff is not a holder in due course within the meaning of the 
statutory definition, in that it did not acquire the instrument before 
maturity; but that fact is entirely immaterial in determining the 
plaintiff’s right. The holder of a promissory note which comes into 
his hands after maturity takes it subject to all legal defenses which 
the maker may have against its enforcement, but with that exception 
his right of recovery is as complete as if he was a holder in due 
course. The theory of counsel upon this point seems to be that, be- 
cause at the time when this suit was begun neither the Continental 
Company nor the present plaintiff could perform its part of the con- 
tract by delivering the certificate of stock to Mr. Hillery’s represen- 
tative, the present defendant, the consideration of the note had 
failed; but this contention, we think, is sound neither in fact nor in 
law. The certificate was outstanding and in the hands of the plain- 
fiff at the time the suit was brought. On January 6, 1917, the date 
of the actual writing of the certificate, the Continental Company had 
a full right to deliver the stock to Mr. Hillery upon receiving from 
him the purchase price, and the fact that it was at that time in 
financial difficulty imposed no limitation upon that right. This 
being so, the delivery of the stock would have vested Mr. Hillery 
with the same rights and powers that any other stockholder of the 
corporation had. By the transfer of the stock and the note to the 
plaintiff that corporation stood in the shoes of the Continental Com- 
pany and was clothed with full right to deliver the certificate to Mr. 
Hillery upon the payment of the note. The assertion that the plain- 
tiff did not acquire the note in good faith is entirely unsupported by 
the proofs in the case. The defendant, therefore, can take nothing 
by this contention. 

Next it is said that the note was never negotiated to the plain- 
tiff so as to enable it to bring suit thereon in its own name, the rea- 
son being that it received the instrument merely as collateral for the 
purpose of collection, and that consequently it was a mere agent of 
the Continental Company in the transaction and never was the 
owner of the note. This contention is without legal support. It is 
entirely settled that the assignment of a promissory note as collateral 
security for the payment of a debt vests in the assignee the legal 
title, and that, having the legal title, he may sue thereon in his own 
name and recover the amount due thereon; and his right to do this is 
not at all affected by the fact that he is under a legal obligation to 
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eredit the amount collected by him upon the debt for which the note 
was assigned as collateral security. This principle is so well settled 
that the citation of authorities would be superfiuous. 

Lastly, it is insisted that the right of the plaintiff to bring suit 
on this note did not accrue until after it had tendered to Mr. Hil- 
lery or his representative the stock for the payment of which this 
note was given. No authority is cited for this contention, nor is any 
argument made in suport of it. Without the aid of counsel we are 
unable to perceive on what theory a corporation is bound to tender 
to a defaulting subscriber the certificate of stock called for by the 
subscription contract without first receiving payment therefor. 

For the reasons given, we conclude that the action of the trial 
eourt in directing a verdict for the plaintiff was entirely justified, 
and the rule to show cause will therefore be discharged. 


BONDS ISSUED BY CITY WITHOUT ELECTION 


Gross v. City of Bowdle, Supreme Court of South Dakota. 182 N. 
W. Rep. 629. 


Bonds issued by a city in the state of South Dakota, for the 
purpose of funding special assessments, to be paid by funds col- 
lected by special assessment and not out of funds raised by gen- 
eral taxation, do not create a debt within the meaning of the 
provisions of the Constitution of South Dakota, as to vote of 
electors, and no election is necessary to authorize the issuance 
of such bonds. 


Appeal from Cireuit Court, Edmunds County; J. H. Bottum, 
Judge. 

Action by John Gross against the City of Bowdle and others. 
From an order sustaining a demurrer to the complaint, plaintiff 
appeals. Affirmed. 

Williamson, Williamson & Smith, of Aberdeen, for appellant. 
MeNulty & Campbell, of Aberdeen, for respondents. 


McCOY, J.—From an order sustaining a demurrer to the com- 
plaint, on the ground that the same failed to state a cause of action 
against the defendants, plaintiff appeals. This appeal involves the 
constitutionality of certain bonds proposed to be issued by and on 
behalf of defendant city. Appellant contends that said bonds will 
be illegal and unconstitutional in that there has been no majority 








NOTE—For similar decisions see Banking Law Jcurnal Digest (Second 
Edition) § 157. 
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vote of the electors of said municipality authorizing the same, and 
that a debt would thereby be created in excess of the constitutional 
limit by virtue of the provisions of Section 4, Art. 13, State Consti- 
tution. Respondent contends that the said constitutional provisions 
have no application to the issuance of the bonds in question. We 
are of the opinion that respondent is right in its contention. It ap- 
pears from the allegations of the complaint that the said city of 
Bowdle duly authorized and established a special assessment district 
for the construction of a certain sewer system, and duly and legally 
made a special assessment and special assessment roll assessing the 
cost of construction of said sewer against each and every lot and 
parcel of land fronting and abutting upon the streets and alleys 
upon and along which said sewer system is to be constructed, desig- 
nating the names of the respective owners, describing each lot and 
parcel of land, and the specific amount of the special assessment 
against each lot and parcel of land, in the manner provided by law; 
and did by ordinance provide that such special assessments should 
be divided into 10 equal annual installments; that thereafter the 
said city did by ordinance provide for the issuance of the bonds in 
question for the purpose of paying and finding the cost of the con- 
struction of said sewer without any election authorizing the same; 
that by the issuance of said bonds the constitutional limit of in- 
debtedness of said city would be exceeded by at least $75,000; and 
that appellant is a taxpayer owning property not within the said 
sewer district and which would not be affected by said special 
assessments. 

It is conceded that said bonds were to be issued under and by 
virtue of the provisions of Section 6409, Code 1919. We are of the 
opinion that the learned trial court properly sustained the demurrer 
to said complaint. The issuance of said bonds, under the cireum- 
stances, would not constitute a ‘‘debt’’ within the meaning of the 
said constitutional provisions: nor would an election be necessary to 
authorize the issuance thereof. These bonds are to be issued only 
for the purpose of funding the said special assessments, which spe- 
cial assessments constitute the real indebtedness. These bonds will 
be paid by the funds to be collected from the said special assess- 
ments, and not by any general taxes that might be assessed against 
the property of the appellant in other parts of the city not within 
the said special assessment district. In re Rural Credits Law, 38 S. 
D. 635, 162 N. W. 536; National Life Ins. Co. v. Mead, 13 8. D. 37, 
82 N. W. 78, 48 L. R. A. 785; 79 Am. St. Rep. 876; Id., 13 S. D. 342, 
83 N. W. 335; Walling v. Lummis, 16 S. D. 349, 92 N. W. 1063; 
Hyde v. Ewert, 16 8S. D. 133, 91 N. W. 474. 

The order appealed from is affirmed. 
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BANK NOT REQUIRED TO ACCEPT DRAFTS 

ry, AGAINST LETTER OF CREDIT WHERE 

DOCUMENTS DO NOT CONFORM TO 
REQUIREMENTS OF LETTER 


International Banking Corporation v. Irving National Bank, United 
States District Court. N. Y. Law Journal, May 16, 1921. 


The defendant ‘bank issued a letter of credit to one Liberman, 
authorizing a Japanese manufacturer to draw on the bank, for 
account of Liberman, at four months after sight for any sum not 
exceeding $32,500, against complete set of shipping documents, 
covering shipments of silk cloth. The letter of credit specified 
that the cloth should be ‘‘made as per our (Liberman’s) designs 
and total width of stripes not more than 50 per cent. of the ma- 
terial width’’. Pursuant to this letter the Japanese manufacturer 
a drew a_draft for $22,750. Upon presentment of this draft to the 
bank acceptance was refused for the sole reason that the ‘‘in- 
voice does not state that stripes not more than 50 per cent. of 
material width is called for in eredit.”” In an action by the 
payee of the draft it was held that the defendant bank was jus- 
tified in refusing to accept the draft. The bank was not pur- 
chasing goods. It was concerned only with the documents. Be- 
fore accepting the draft it was entitled to have presented to it 
documents which in every respect conformed to the terms of the 
letter of credit and could not be called on to construe ambiguous 
terms used in the letter of credit. 


Two actions at law. Jury waived. 

Shearman & Sterling (Clifton P. Williamson and James A. Ste- 
venson, Jr., of counsel) for plaintiff. 

Dennis & Buhler (Joseph S. Buhler and Arthur B. King of eoun- 
sel) for defendant. 


MAYER, District Judge—These are two actions which were tried 
together and which involve the same question. While there is some 
difference in detail in the amount involved, there is no difference in 
the controverted question. A discussion of the first action will suf- 
fice for both. 

The first action is to recover $22,751.30, with interest from May 
18, 1920, upon a draft drawn by one K. Kobayashi, of Yokohama, 
Japan, upon the Irving Trust Company of New York, under a letter 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 489. 
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of credit for $32,500, issued by Irving Trust Company under date of 
November 7, 1919. 

After this letter of credit was issued the Irving Trust Company 
became a national bank and was then merged with the defendant, 
which assumed the liabilities of Irving Trust Company. 

The letter of credit was issued and delivered to one Philip Liber- 
man on November 7, 1919, and was in the following form: 


‘Irving Trust Company, New York, Nov. 7, 1919. Letter of 
Credit, No. 2110, For $32,500. U.S. C’y. We hereby authorize K. 
Kobayashi, Yokghama, Japan, to draw on Irving Trust Company, 
New York, for account of Philip Liberman, New York, at four 
months after sight for any sum or sums not exceeding in the aggre- 
gate Thirty-two Thousand five hundred Dollars United States Cur- 
rency, against complete, negotiable set of shipping documents cov- 
ering 500 pes. Fuji silk as per sample 400 weight about 16 mm. each 
piece 33 inches x 50 yards to be made as per our designs and total 
width of stripes not more than 50 per cent. of the material width. 
Price $65 United States Gold per piece ¢. i. f. New York for ship- 
ment to New York. Marine Insurance and also War Risk Insurance 
to be effected by shippers. Drafts under this credit are to be drawn 
in duplicate and negotiated on or before May 20, 1920, and to be en- 
faced: ‘against I. T. Co.’s L/C 2110 dated New York November 7, 
1919,’ and the amounts thereof to be written off on the back of this 
Credit. The negotiating banker must send duplicate advice of such 
drawings promptly to Irving Trust Company, New York, accompa- 
nied by negotiable Bills of Lading (all, except one of the sets issued), 
Insurance Certificates if the shipper insures, Consular Invoice and 
Commercial Invoice. Bills of Lading are to be issued to the order of 
‘Irving Trust Company, New York, Notify Philip Liberman, New 
York’. All remaining documents, completing the sets originally is- 
sued must be sent by negotiating bankers to Irving Trust Company, 
N. Y., and we hereby agree with the drawers, indorsers and bona 
fide holders of drafts drawn under and in compliance with the terms 
of this Credit that the same shall be duly accepted upon presenta- 
tion and paid at maturity. Irving Trust Company.”’ 


On April 15, 1920, Kobayashi drew the draft in question ‘‘under 
and pursuant to said letter of credit against a complete set of ship- 
ping documents’’. 

The draft is in the following form: 


‘‘Drawn under L/credit No. 2110 dated 7 November, 1919. No. 
5881 U. S. $22,750. Yokohama, 15th April, 1920. At Four months 
after sight of this FIRST of Exchange (second of the same tenor 
and date unpaid) Pay to the order of The International Banking 
Corporation U. S. Dollars Twenty two thousand seven hundred and 
fifty for value received and place the same to account against ship- 
ment of silk goods per SS. ‘ASIA’, to New York, N. Y. To Messrs. 
Irving Trust Co. New York, N. Y. U.S. A. K. Kobayashi. For 
a/e of Mr. Philip Liberman, New York.’’ 




















THE BANKING LAW JOURNAL 453 


On April 15, the day of the date of the draft, it was delivered to 
plaintiff, together with the complete set of shipping documents re- 
ferred to above, the draft bearing upon its face the words and fig- 
ures, ‘‘Drawn under L/credit No. 2110 dated 7 November, 1919,”’ 
and the documents consisting of commercial invoice, consular invoice, 
bills of lading, marine and war risk insurance policy. The bills of 
lading were issued to the order of ‘‘Irving Trust Co., New York, N. 
Y., notify Mr. Philip Liberman, New York, N. Y.’’ 

Thereafter plaintiff promptly sent to the Irving Trust Company a 
duplicate advice of the drawing of said draft, accompanied by the 
negotiable bills of lading, insurance certificate, consular invoice and 
commercial invoice. 

On May 18, 1920, the draft was presented to the defendant for 
acceptance, but the defendant declined to accept the draft, the sole 
reason given therefor being ‘‘invoice does not state that stripes not 
more than 50 per cent. of material width is called for in credit.”’ 
Thereupon the draft was duly protested for non-acceptance, due 
notice being given to defendant. 

The sole question to be determined is as to whether the draft and 
shipping documents complied with the terms of the letter of credit: 
The defendant claims inter alia, that they did not, because there is 
no specific statement in words and figures upon the face of the docu- 
ments ‘‘total width of stripes not more than 50 per cent. of the ma- 
teria! width’’. The plaintiff claims (1) that this is an immaterial 
omission, and (2) that the documents do in fact cover this repre- 
sentation. 

As the only reason for declining to pay the draft is that set forth 
supra, that reason alone will be considered (Grimwood v. Munson, 
— F. R., —, Cireuit Court of Appeals for the Second Circuit, decided 
May 4, 1921). 

“Tt will be noted that the letter of credit provided inter alia the 
silk is ‘‘to be made as per our designs, and total width of stripes 
not more than 50 per cent. of the material width’’. 

It is agreed that ‘‘our’’ must have meant Liberman’s, and not 
the Irving Trust Company’s, designs. This, it may be observed in 
passing, is one of those obvious accidents of language which renders 
a mere verbal change unimportant and hence immaterial, and does 
not require exact and literal verbal compliance. 

The contention of plaintiff is that the control of the designs was 
with the buyer, i. e., Liberman, but that this was not an absolute 
control because, by the addition of the words ‘‘and total width of 
stripes not more than 50 per cent. of the material width,’’ the man- 
ufacturer, if such Kobayashi (or somebody else) was, could not be 
compelled to produce silk 33 inches wide with stripes which occupied 
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more than 50 per cent. of that width. In other words, Kobayashi 
undertook to manufacture according to Liberman’s designs, pro- 
vided these designs were not of such a character that the stripes 
would occupy more than 50 per cent. of the material width. Then 
follows an argument to sustain this contention, and the argument 
necessarily involves inference, construction of the meaning of the 
words concerning the 50 per cent. as applying to the manufacturer 
and the buyer in their relations with each other and what may be 
concluded therefrom. 

It is argued by defendant that Liberman may well have required 
the letter of credit to contain the words in question because, no 
matter what his designs were, he wished to make certain that not 
more than 50 per cent. of the material should be in color and that 
this may well have been a trade necessity for his purposes. The 
court is then asked by plaintiff to decide that designs would include 
the disposition of stripes, while defendant argues much about the 
difference between patterns and designs. 

There is nothing in the words used to enlighten a reader of the 
letter of credit as to whether designs would or would not inelude the 
per cent. of material used for stripes. 

The simplest words of art in commercial transactions often have 
a trade meaning. A yard may mean a yard and an eighth in one 
business and a yard exactly in another. Design may mean one thing 
in silk and another in cotton. 

Therefore, when the letter of credit used the phrase conjunctively 
it was as if to say, ‘‘This silk must be made as per my (Liberman’s) 
designs, and the total width of stripes must be not more than 50 per 
cent. of the material width.”’ 

The mere statement of the arguments pro and con destroys plain- 
tiff’s case. When the bank issued this letter of credit it did not 
purchase goods. It agreed to purchase documents, in the sense that 
it would pay on receipt of certain documents which should conform 
in every respect with the requirements of the letter of credit. It 
was, of course, not concerned with the goods, but with the docu- 
ments. 

It would greatly impair the business of issuing letters of credit if 
banks were required to construe the documents involved and deter- 
mine arguable questions. 

Of course there are cases where simple and obvious verbal errors 
are made such as ‘‘our’’ above illustrated, of which advantage can- 


not be taken, but here is a real difference of opinion which is not a 
matter of mere words. 

The only safe rule for a bank is to refuse to pay if by omitting, 
as here, a distinct and clearly expressed provision, the documents do 
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not conform with the letter of credit. (Bank of Montreal v. Reck- 
nagel, 109 N. Y. 482.) 

Defendant therefore may have judgment on the merits in both 
eases. 


DAMAGES FOR FAILURE TO ACCEPT FOREIGN 
EXCHANGE IN ACCORDANCE WITH 
CONTRACT 


Guaranty Trust Company of New York v. Meer, New York Supreme 
Court. 187 N. Y. Supp. 288. 


On October 9, 1919, the plaintiff bank entered into an agree- 
ment with the defendant, whereby the bank agreed to sell and 
deliver to the defendant in New York, at any time during July, 
1926, at the defendant’s option, 500,000 French franes, at the rate 
of 8.33 franes per dollar. On April 23, 1920, the defendant noti- 
fied the bank that he repudiated the contract and would not ac- 
eept the franes or pay for them. A few days later, the bank sold 
the franes for about $30,000 less than the amount which the de- 
fendant had agreed to pay. If the bank had held the franes until 
July 31, 1920, the date of delivery, the loss would have been 
$9,000 less than the loss resulting from the sale on April 29. In 
an action by the bank for damages it was held that the proper 
measure of damage was the difference between the contract price 
and the market value of the franes at the time when the francs 
should have been accepted by the defendant. 


Action by the Guaranty Trust Company of New York against 
Joseph Meer. On motion to overrule demurrer. Denied, and de- ° 
murrer sustained. 

Frank M. Patterson, of New York City, for plaintiff. 

Jerome, Rand & Kresel, of New York City, for defendant. 


DONNELLY, J.—This is a motion to overrule the demurrer in- 
terposed by the defendant to the complaint herein on the ground 
that it does not state facts sufficient to constitute a cause of action. 
The complaint in substance alleges: That heretofore, and on or about 
the Sth day of October, 1919, the plaintiff and the defendant en- 
tered into an agreement in writing wherein and whereby it was 
mutually agreed between them that the plaintiff should sell and de- 
liver to the defendant at the city of New York, at any time during 
July, 1920, at the defendant’s option, 500,000 French franes, check 
on Paris, France, at the rate of 8.33 franes per dollar, for the total 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 356. 
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sum of $60,024, and that the defendant should accept the same from 
the plaintiff, and pay therefor said sum of $60,024. That on or about 
the 23d day of April, 1920, the defendant notified the plaintiff that 
he repudiated said contract and would not accept said 500,000 
frances, or pay therefor, or carry out the terms of said agreement on 
his part. That the plaintiff was ready and willing to perform said 
agreement on its part, and would have delivered to defendant the 
said 500,000 franes, according to the terms of said contract, but for 
the defendant’s said repudiation. That on or about the 29th day of 
April, 1920, and subsequent to said repudiation the plaintiff sold said 
500,000 French frances, the amount of said check on Paris, in the 
city of New York, at the then current market rate of 16.56 franes 
per dollar, realizing as a result of the sale $30,193.33, and that as a 
result of the credit of this item to the defendant, the defendant 
still remained indebted to the plaintiff in the sum of $29,830.77, for 
which the plaintiff demanded judgment in that amount. 

The defendant served a demurrer, reciting as its ground that the 
complaint does not state facts sufficient to constitute a cause of 
action. Plaintiff, upon receipt of such demurrer, moved to over- 
rule the same and for judgment of the pleadings. The points made 
by the defendant in support of the demurrer are: (a) That the al- 
leged contract comes within the purview and under the provisions of 
the Personal Property Law of the state of New York; and (b) that 
the plaintiff has adopted the wrong measure of damages and no 
facts from which the proper measure of damages can be ascertained 
are alleged. It has been decided in at least two recent cases that 
Section 85 of the Personal Property Law (Consol. Laws, ec. 41), the 
statute of frauds, applies to the sale of foreign exchange. Equitable 
Trust Co. v. Keene, 111 Mise. Rep. 544, 183 N. Y. Supp. 699; Reis- 
feld v. Jacobs, 107 Mise. Rep. 1, 176 N. Y. Supp. 223. In the 
ease of Equitable Trust Co. v. Keene, supra, the court draws the dis- 
tinction between a ‘‘commodity’’ and a ‘‘chose in action,’’ and 
holds that if the agreement be regarded as one to sell ‘‘English 
pounds’”’ it is covered by the rule that foreign money when dealt in 
in this country is to be regarded as a commodity; if, on the other 
hand, it is a contract by the plaintiff to make available:to the de- 
fendant ‘‘a credit of the amount specified at the point specified,’’ 
then it is an agreement to sell a chose in action, and in either case 
comes within the provisions of Section 85 of the Personal Property 
Law. While it is true that the statute of frauds is not available on 
demurrer against this complaint—the allegation being that the con- 
tract is in writing—yet these decisions are illuminating in showing 
the trend towards treating these contracts as dealings in commodi- 
ties or choses in action. 
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The plaintiff contends that the contract in question under the 
ease of Equitable Trust Co. v. Keene constitutes a sale of a chose in 
action, and that by Section 156 of the Personal Property Law a 
ehose in action is expressly excluded from the purview and applica- 
tion of Section 145 of the Personal Property Law, which is the only 
section of that law germane to the ground of ‘‘improper measure of 
damages’’ raised by the demurrer. For the purposes of this motion 
I am willing to agree with the contention of the plaintiff to the ex- 
tent of holding that the contract in question is one for the sale of a 
ehose in action, and that Section 145 of the Personal Property Law, 
as modified by Section 156 of that act, does not apply to this sale. 
The plaintiff, however, insists that neither the rule of damages as 
contained in the Personal Property Law, nor as stated at common 
law, and which is supposed to be codified by Section 145 of the Per- 
sonal Property Law, applies to this particular transaction; that the 
instant case is one of first impression, and that the court should 
evolve a new measure of damages to meet the exigencies of this class 
of cases, and that the new measure of damages should be predicated 
wpon the idea that foreign exchange is perishable in nature, and 
that therefore a vendor of foreign exchange in case of an anticipa- 
tory breach by the vendee is under a duty at the time of the breach 
to sell the foreign exchange at once in order to mitigate the loss of 
the vendee. The plaintiff further suggests that this new rule of dam- 
ages should be based on logic and reason. 

I see no necessity for a new measure of damages to compute the 
loss arising out of an anticipatory breach of the sale of foreign ex- 
ehange. The sale of foreign exchange runs into millions every year 
in this city, the same as the sale of other objects of sale, and there 
is no reason that I know of why it should have exclusive safeguards. 
The claim that foreign exchange is perishable is not borne out by 
the business generally, nor the instant case in particular. Perishable 
goods in the very nature of things continue to decline in value as 
time advances, and are in imminent danger of being rendered value- 
less. Foreign exchange may enhance in value in the future as well 
as decline, and in the transaction alleged in this complaint, had the 
plaintiff held the franes until the date of the delivery, July 31, 1920, 
the loss sustained by the defendant would have been $9,000 less than 
was established by the sale on April 29, 1920, at the date of the 
breach. In my opinion, whether the contract is treated as one for 
the sale of a commodity or one for the sale of a chose in action, the 
measure of damages for an anticipatory breach would be the same. 
If treated as a commodity, Section 145 of the Personal Property Law 
would apply, and the provisions of this section are merely declara- 
tory of the common law, and if treated as a chose in action, the 











458 THE BANKING LAW JOURNAL 


rules of damage as stated at common law would obtain. Section 
145 of the Personal Property Law provides as follows: 


‘*Action for Damages for Non-Acceptance of the Goods. 
3. Where there is an available market for the goods in question, the 
measure of damages is, in the absence of special circumstances, show- 
ing proximate damage of a greater amount, the difference between 
the contract price and the market or current price pe the time or 
times when the goods ought to have been accepted, or, if no time 
was fixed for acceptance, then at the time of the war Me to accept.”’ 

There is no claim alleged or advanced by the plaintiff of ‘‘special 
circumstances showing proximate damage of a greater amount’’. The 
common-law rule in the case of an anticipatory breach of a contract 
of sale of goods including the ordinary measure of damages is stated 
in Windmuller v. Pope, 107 N. Y. 674, 14 N. E. 436, as follows: 

‘‘The defendants having on the 12th of June, 1880, notified the 
plaintiffs that they would not receive the iron rails, or pay for them, 
and having informed them on the next. day that if they brought the 
iron to New York they would do so at their own peril, and advised 
them that they had better stop at once attempting to carry out the 
contract, so as to make the loss as small as possible, the plaintiffs 
were justified in treating the contract as broken by the defendant at 
that time, and were entitled to bring the action immediately for the 
breach, without tendering the delivery of the iron, or awaiting the 
expiration of the period of performance fixed by the contract; nor 
could the defendants retract their renunciation of the contract after 
the plaintiffs had acted upon it and, by a sale of the iron to other 
parties, changed their position [cases cited].’’ 

The ordinary rule of damages in an action by a vendor of goods 
and chattels for a refusal by the vendee to accept and pay for them 
is the difference between the contract price and the market value of 
the property at the time and place of delivery. The plaintiff may 
claim, however, on account of the fluctuation of the market in for- 
eign exchange that it was the duty of the plaintiff to sell these 
French franes at the time of the breach in order to mitigate the loss. 
This situation is disposed of by the case of Saxe v. Penokee Lumber 
Co., 159 N. Y. 371, where the court at page 378, 54 N. E. 14, 16, said: 

‘**There is another pertinent rule of damages, that the party who 
suffers from a breach of contract must so act as to make his dam- 
ages as small as he reasonably can.’ A just rule, indeed, and applied 
wherever needful, but one wholly without practical application to a 
case where the subject-matter of the contract has a market value at 
the time and place of delivery.’’ 

The motion to overrule the demurrer is denied, and the demurrer 
is sustained on the ground that the plaintiff has adopted the wrong 
measure of damages in demanding judgment. 

Ordered accordingly. 





—_~sr PH. 
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TELEGRAM DIRECTING PAYMENT OF MONEY 
EQUIVALENT TO CHECK 


Southern Trust Company v. American Bank of Commerce & Trust 
Company, Supreme Court of Arkansas. 229 8S. W. Rep. 1026 


A telegram sent to a bank by a depositor, directing the bank 
to pay a sum of money to a certain individual, is equivalent to a 
check on the bank. The telegram does not operate as an assign- 
ment of the money to the person to whom payment is to be made. 
Nor does it give him any right to bring suit against the bank for 
the money. Where such a telegram was sent and the bank paid 
the money to a person, falsely representing himself to be the 
payee, it was held that such payment by the bank did not con- 
stitute an acceptance or certification, rendering the bank liable to 
the real payee. 


Garnishment proceedings by the Southern Trust Company against 
the American Bank of Commerce & Trust Company. From a de- 
cree discharging the garnishee, the Southern Trust Company appeals. 
Affirmed. 

S. L. White, of Little Rock, for appellant. 

Moore, Smith, Moore & Trieber, of Little Rock, for appellee. 


MeCULLOCH, C. J.—Each of the parties to this appeal is a bank- 
ing corporation doing business in the city of Little Rock. Appellant 
obtained a decree in the chancery court of Pulaski County on Oc- 
W. Smith and Arthur Nicholl, and later sued out a writ of garnish- 
ment directed to appellee, commanding the latter to answer what 
funds and property of Sam W. Smith it held in its possession. Ap- 
pellee answered that it had no property or funds of Smith in its 
possession, and appellant filed a reply, which framed the issues tried 
by the lower court, resulting in a decree of the court discharging 
appellee as garnishee. 

The primary question in the case is whether or not Sam W. 
Smith had a right of action against appellee, for appellant’s right to 
recover from the garnishee is dependent upon the right of Smith, one 
of the defendants in the judgment. The material facts are undis- 
puted. Nicholl was the Little Rock agent of Shepherd & Gluck of 
New Orleans, and Smith had dealings with Shepherd & Gluck 
through Nicholl, whereby Shepherd & Gluck became indebted to 
Smith on January 9, 1920, in the sum of $3,056.56. Shepherd & Gluck 
had a checking account with appellee, and on the date last men- 
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tioned they sent to appellee from their office in New Orleans a code 
telegraphic message, directing appellee to pay to Sam Smith the sum 
of $3,056.56, and charge the same to their account. The telegram 
also stated that they were transferring to their credit at appellee’s 
bank the sum of $3,000 from another bank in Little Rock to cover 
the draft. Before the receipt of this telegram by appellee, Nicholl 
telephoned to appellee’s assistant cashier, who handled such mat- 
ters, stating that he (Nicholl) was expecting that appellee would 
receive a wire that day from Shepherd & Gluck to pay Sam Smith 
$3,056.56, and asked that he be informed by telephone when the 
message came, and when the message came the assistant cashier tele- 
phoned the information to Nicholl, who replied that he would send 
Smith around to the bank at once to receive the money. This em- 
ployee of the bank was a witness in the case, and testified that he 
did not know Smith, and so informed Nicholl, but that the latter de- 
seribed Smith to him, and a few minutes afterwards a man came 
into the bank representing himself as Sam Smith, and produéed a 
note from Nicholl, identifying him as Sam Smith, and directing that 
the sum be paid to him. The assistant cashier, not doubting that 
the individual who presented himself was Sam Smith, gave him 
what is termed a ecashier’s check for said amount, i. e., a check 
signed by the cashier on that bank for the amount specified. The 
individual who received the check was not, according to the testi- 
mony, the Sam W. Smith who was entitled to receive it, but he 
afterwards deposited the check with another bank in Little Rock, 
who presented it to appellee, and it was collected, the check having 
been properly indorsed by some one under the name of Sam Smith. 

There was another transaction of precisely the same kind, which 
took place on February 19, 1920, involving the sum of $429.72. In 
this instance the man presenting himself as Sam Smith was sent 
around to the bank by Nicholl with a note identifying him, direct- 
ing the payment of the sum to him, the same as in the former in- 
stance. Sam W. Smith testified as a witness in the case, and it is 
shown by his testimony that he had never received either of the 
amounts specified above, which were due him originally by Shepherd 
& Gluck, and which sums were specified in the two messages above. 

The telegraphic message from Shepherd & Gluck ean only be 
treated either as a private direction from the former to the latter as 
their agent, or as the equivalent of a written check or order for the 
payment of the money. In neither event was there any privity be- 
tween Smith, the payee, and appellee, the drawee of the check, so as 
to give Smith a right of action against appellee for the recovery of 
the amount. We think that the message was the equivalent of a 
written check for the payment of the money, and that its effect was 
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the same as if it had been delivered to Smith, instead of being sent 
direct to appellee. 

Treating it in this way, the check did not operate as an assign- 
ment of the funds so as to empower Smith to sue for the amount. It 
has become the settled doctrine of this court, announced in repeated 
decisions, that the payee of an unaccepted check cannot maintain an 
action upon it against the bank on which it is drawn, and that the 
unauthorized payment by the bank on a forged indorsement does not 
constitute an acceptance. Sims v. American National Bank, 98 Ark. 
1, 138 S. W. 356; Rogers Commission Co. v. Farmers’ Bank, 100 
Ark. 537, 140 8S. W. 992; State v. Bank of Commerce, 133 Ark. 498, 
202 S. W. 834, L. R. A. 1918F, 538. In thus holding to this rule we 
have followed the Supreme Court of the-United States in the case of 
First National Bank v. Whitman, 94 U. S. 343, 24 L. Ed. 229, and 
what appears to be the great weight of American authority. The 
ease of Schaap v. First National Bank, 137 Ark. 251, 208 S. W. 309, 
is in no wise against this rule, and the facts of that case are dis- 
tinguished from the facts of the other cases now cited. In the 
Schaap Case a bank other than the drawee bank cashed checks upon 
unauthorized indorsements, and collected the same from the drawee 
bank. We held that the owner of the checks had a right to repudi- 
ate the indorsement without repudiating the collection, which was 
for his benefit, and that he could recover from the collecting bank 
the amount received on the checks from the drawee bank. 

In reaching that conclusion, we said with reference to the other 
decisions and the Whitman Case, supra, this: 


‘*In that ease the court held that payment to a stranger upon an 
unauthorized indorsement does not operate as an acceptance of the 
check, so as to authorize an action by the real owner to recover its 
amount as upon an accepted check. We do not think that our hold- 
ing in our own eases above cited or the holding in the Whitman 
Case is in conflict with our holding in the present case. . . . As we 
have already seen, Slates, the agent of the plaintiff, had no right to 
indorse the checks in the plaintiff’s name, and the plaintiff’s right to 
the checks remained precisely as it was before Slates undertook to 
indorse them for him. The checks therefore when received by the 
defendants were the property of the plaintiff, and in that case he 
may, as we have seen, ratify the action of the banks in receiving the 
checks and collecting their proceeds, without ratifying the unauthor- 
ized act of his agent in indorsing the checks in the name of the 
principal.”’ 


But counsel for appellant, conceding such to be the rule of our 
court, contends that the issuance of the cashier’s check in the name 
of Smith, the true owner of the original check, was equivalent to an 
acceptance of the original check, and converted the funds into a de- 
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posit to the credit of Smith, the real owner. The frailty of this con- 
tention is that, while the bank, through negligence or mistake, deliv- 
ered to another person, who falsely impersonated Sam W. Smith, the 
eheeck which was intended for the said Smith, yet the bank delivered 
the check to the particular individual it intended to receive it, and 
paid it on the indorsement of that person. The fact that a mistake 
was made in delivering it to the wrong person does not alter the 
material circumstance that the bank paid the money out on the 
check to the person to which it had originally delivered it, and it 
was therefore not liable to the real owner. The case in this respect 
is ruled by our decision in the recent case of Cureton v. Farmers’ 
State Bank, 227 S. W. 423. In that case a depositor gave a check 
through mistake to one who was falsely impersonating the man 
whose name was written in the check as payee, and in a suit by the 
depositor against the bank to recover the amount of money paid 
out on the forged indorsement we held that there was no liability, 
for the reason that, notwithstanding the mistake of the depositor in 
giving the check to the wrong person, the bank had paid it out to 
the person to whom the depositor had given the check. The same 
process of reasoning is, by analogy, applicable to the facts of this 
case, for notwithstanding the fact appellee made a mistake in giving 
the check to the wrong person, it paid the funds out to that person 
on the check, and it cannot be said that the delivery of the check to 
another person would constitute a deposit of the funds in the name 
of the party to whom the original check belonged. By no process 
of reasoning can it be said under these circumstances that the true 
owner of the original check can affirm the receipt of the cashier’s 
check by the imposter, and thereby become the owner of the deposit. 
If there could be any theoretical ratification at all by the owner of 
the original check, it was that of the act of the false impersonator 
in receiving the check, and if there be such a ratification, he could 
look alone to that person for reimbursement. Certainly the act of 
the bank in giving the eashier’s check to the false impersonator 
could not be ratified so as to constitute the bank the holder of the 
deposit for the benefit of the owner of the original check. The act 
of the bank in delivering the ecashier’s check to Smith’s false im- 
personator was of the same effect as if it had paid the money direct- 
ly, instead of giving a check to the impersonator, and for the reasons 
stated in our former decisions such payment cannot be treated as an 
acceptance of the check. 

Our conclusion is therefore that the decree of the chancellor is 
correct, and the same is affirmed. 


HART, J., dissents. 
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CAUTION 


In submitting a question it is essential that all the facts involved be clearly set forth. If 
the question relates to a check, bill of exchange, note, or other negotiable instrument, or 
te any paper or document, a copy should be sent, also copies of letters having reference 
to the trangaction out of which the question arises. 


NECESSITY FOR PROTEST AND PROTEST FEES 
Kansas. 
Editor, Banking Law Journal: 

Dear Sir—The Negotiable Instruments Act provides for the pro- 
testing of foreign bills of exchange. The definition of a foreign bill 
of exchange is a bill drawn in one state or country and due in an- 
other state or country. According to this definition cheeks drawn 
by our customers and presented for payment at banks in adjoining 
towns in this state, but sent to the clearing house in another state 
and returned to us for payment by the clearing house not in this 
state are most certainly inland bills of exchange, inasmuch as they 
were.drawn in this state and payable in this state, so it seems to us. 
The question involved is just this: Does the sending of the bill of 
exchange (or check) out of the state to the clearing house or other- 
wise make such a check a foreign bill of exchange? If so, what 
constitutes the proof that the bill is foreign—the indorsement on 
the back thereof, or the fact that it is in a foreign cash letter, or 
what? 

In ease the bill is foreign, protest is required. In case it is in- 
land, protest is not required to protect the indorser and the only 
reason for protesting would be instructions received from the for- 
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warding bar 463 




















464 THE BANKING LAW JOURNAL 





Kindly advise us of the legal status of such a check. Of course, 
it is banking practice to follow instructions of the forwarding bank 
and protest items over $10 whether they are inland or foreign. 
However, the recovery of a protest fee would depend on whether 
or not the bill was foreign or inland. Kindly discuss this matter for us. 


Vice-President. 


Answer—The fact that a check, drawn and payable in the same 
state, is sent outside of the state and there negotiated, transferred 
or indorsed, does not convert the check into a foreign bill of ex- 
change requiring formal protest in order that the drawer or indorsers 
may be charged with liability. 

The Negotiable Instruments Law not only limits the requirement 
of protest to foreign bills of exchange, but specifically provides that 
protest is necessary only in the case of ‘‘a foreign bill appearing on 
its face to be such’’. The statute also provides that ‘‘where a bill 
does not appear on its face to be a foreign bill, protest thereof in 
ease of dishonor is unnecessary’’. 

Inland bills, that is, bills or checks drawn and payable in the 
same state, are frequently protested because of the fact that, in most 
states, there are statutes providing that the notary’s certificate of 
protest may be introduced as evidence of the facts to which it cer- 
tifies. Under these statutes where an action is commenced on a bill 
of exchange, whether inland or foreign, the notarial certificate takes 
the place of witnesses who would otherwise have to give testimony 
showing that the steps to charge the drawer and indorsers with 
liability were properly taken. 

So far as the collecting bank is concerned, it is probably true 
that its only reason for protesting an inland bill would be to comply 
with the instructions of the forwarding bank. The collecting bank 
should protest a foreign bill unless it has been specifically instructed 
by the forwarding bank not to protest. 

With regard to protest fees, the collecting bank is, of course, en- 
titled to recover such fees wherever protest is required by the stat- 
ute. Likewise, it is entitled to protest fees where the protest is made 
at the request of the forwarding bank. The decisions differ as to 
whether a collecting bank is entitled to recover protest fees where 
it has protested a local check or other inland bill. In Nebraska there 
is a decision to the effect that, where a protest of an inland bill, 
although not necessary, is permissible by statute, fees for protestmg 
an inland bill may be collected. German National Bank v. Beartrice 
National Bank, 63 Nebraska 246, 88 N. W. Rep. 480. 
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LIABILITY OF BANK IN PAYING RAISED CHECK 


Massachusetts. 
Editor, Banking Law Journal: 


Dear Sir—Please quote me the following decision as soon as 
possible: 

The bank ‘‘A’’ issues a check to the order of the bank ‘‘B’’. 
Said check is stolen, lost or by devious ways comes into a crook’s 
hands. He alters the check, changing the serial number, date, 
payee’s name and maybe raises the amount, leaving a genuine signa- 
ture. He commits this felonious alteration so cleverly that the 
**C”’ bank cashes the check without a question, after using due care and 
precaution. Does not the ‘‘A’’ bank stand the loss? If not, who 
does? Subscriber. 


Answer—The general rule is that a bank is liable to its depositor 
where it pays a check drawn by the depositor, which has been fraud- 
ulently raised after leaving the depositor’s hands. In other words, 
the bank is not permitted to charge such a check against the depos- 
itor’s account. The implied contract between a bank and its de- 
positor is that the bank will pay out the depositor’s money in ac- 
cordance with his orders. When it pays a raised check it is not 
paying in accordance with the depositor’s order. It makes no dif- 
ference how cleverly the check raising is done. It is not a matter 
of negligence on the part of the bank in failing to detect the altera- 
tion, but is a question of contractual liability between the bank and 
the depositor. 

A Massachusetts decision, which supports the propositions above 
stated, is Belknap v. National Bank of North America, 100 Mass. 
376. The decision is an old one, but still good law. Other decisions 
which hold to this proposition are Chicago Savings Bank v. Block, 
156 Ill. 128; Crawford v. West Side Bank, 100 N. Y. 50; Morris v. 
Beaumont National Bank, 37 Tex. Civ. App. 97, 83 S. W. Rep. 36; 
Otis Elevator Co. v. First National Bank, Cal., 124 Pac. Rep. 704; 
National Bank of Virginia v. Nolting, 94 Va. 263, 26 S. E. Rep. 826. 

Section 124 of the Negotiable Instruments Law, which statute is 
in force in every state except Georgia, expresses the liability of 
parties to altered negotiable instruments. That section reads as 
follows: ‘‘Where a negotiable instrument is materially altered with- 
out the assent of all parties liable thereon, it is avoided except as 
against a party who has himself made, authorized or assented to 
the alteration and subsequent indorsers. But when an instrument 
has been materially altered and is in the hands of a holder in due 
course, not a party to the alteration, he may enforce payment thereof 
according to its original tenor.”’ 
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In accordance with the rule expressed in this provision, it is held 
in some cases that a bank, which pays.a raised check, is entitled to 
charge against the depositor’s account the amount for which the 
eheck was originally drawn. A decision so holding is Clark v. Na- 
tional Shoe & Leather Bank, 32 N. Y..App. Div. 316. 

There are circumstances under which a drawee bank is protected 
in paying a raised check. Such a situation is found where the 
drawer so negligently prepares the check as to invite alteration, as, 
for instance, where he begins writing the amount in the middle of 
the line, leaving a blank space before the written words which can 
be filled in easily. Also, the drawer may be precluded from holding 
the bank liable where he is negligent in giving notice of the fraud 
to the bank after its discovery, or in not making an examination of 
his cancelled vouchers returned to him by the bank, which would 
have led to a discovery of the fraud. 

Under the circumstances outlined in your letter, bank ‘‘A’’ stands 
in the position of the depositor or drawer and bank ‘‘C’’, as I un- 
derstand it, is the bank on which the check is drawn. The loss 
therefore falls on Bank ‘‘C”’. 

It may be added, however, that ordinarily bank ‘‘ would be 
entitled to recover the amount from bank ‘‘B’’, the bank to which 
the check was paid. 


19? 


THE SEABOARD NATIONAL BANK’S NEW BUILDING 


The Seaboard National Bank, of New York City, opened for business in its 
new nine-story building, located at the corner of Broad and Beaver Streets, New 
York, on Tuesday, May 3ist 

The Bank is unique in the arrangement of its quarters, inasmuch as it has 
what amounts to two ground floors, one slightly above the level and one slightly 
below. The lower level is given up entirely to the departments wherein the 
runners from the Stock Exchange houses and similar activities will be located. 
The upper level contains the officers’ space, consultation rooms, loan department 
with its special vault, and paying and receiving tellers. 

The mezzanine, second and third floors will be available to the public in 
certain departments where there are but a limited number of visitors daily. A 
feature is the elimination of divisions in the general working department so 
that one can view the entire floor space, the old idea of putting different de- 
partments in different rooms being abandoned. 

The top of the building is used for rest rooms, recreation rooms of the 
employees and sleeping accommodation for officers, should they be required to 
spend the night in the Bank. 

Materials in the building consist of a granite base with an Indiana limestone 
general facade, and great polished green Rockport granite columns around the 
main section of the building. These columns, which are the largest polished 
granite columns in the City of New York, give the building a monumental ap- 
pearance. 

The style of architecture is generally Roman Corinthian and the capital of 
each column has a representative Seaboard animal worked into the design. 

This building has the distinction of having been awarded the first prize 
unanimously by the Down Town League, as the best building built in 1920. 

The architect and engineer for the work throughout was Mr. Alfred C. Bos- 
som, 680 Fifth Avenue, New York. 





A Digest of the Pennsylvania Statutes Affecting Wills 
and the Settlement of Decedents’ Estates 


Compiled by FRANK P. WOGLOM 


WILLS. 


Who may make a will. Every person 
of sound mind, twenty-one years of 
age or over, married or single, may 
make a will disposing of real or per- 
sonal property. § 8307. 


Form of will—execution. Every will 
must be in writing, and (unless ex- 
treme illness prevents) signed at the 
end by the testator or by some person 
in his presence and by his direction; 
all wills must be proved by the oath 
of two or more witnesses; words writ- 
ten after the signature will not invali- 
date that which precedes the signa- 
ture. If the testator is unable to sign 
his name, a will to which his name is 
subscribed and to which he makes his 
mark or cross is valid; if the testator 
is unable to make his mark or cross 
the mark or cross is not required; but 
in all cases, such will must be proved 
by the oath of at least two witnesses. 
§ 8308, 8309. 


Nuncupative or oral wills. Personal 
property may be bequeathed by a nun. 
cupative will under the following cir- 
cumstances: 

(a) Where the will is made dur- 
ing last illness in home of testator, 
unless testator taken sick away from 
home; 

(b) Where amount bequeathed ex- 
ceeds $100, it shall be proved by two 
Or more witnesses that the testator 
bade them to bear witness that such 
was his will; 

(c) Unless the substance of the tes- 
timony shall be reduced to writing 
within six days after the making of 
such will no testimony shall be re- 
ceived ‘after six months have elapsed 
from the speaking of the testamentary 
words. § 8310. 


Charitable bequests or devises. No 
estate, real or personal, can be be- 


queathed or devised to any body politicif executed 


or in trust for any religious or chari- 
table uses except by a will, attested 
by two credible and disinterested wit- 
nesses at least thirty days before de- 
cease of testator; all dispositions con- 
trary to this provision are void. § 8312. 


Appointment of guardian by will. 
Every person competent to make a will, 
being the father or adopted father of 
any unmarried minor child may ap- 
point a testamentary guardian for such 
child during his or her minority or for 
any shorter period, provided that such 
person shall not be entitled to the cus- 
tody of such child unless the mother 
or adopted mother shall consent or the 
best interest of the child require that 
mother or adopted mother shall not re. 
tain custody of child. A mother may, 
under like circumstances, appoint a 
testamentary guardian for the child 
during his or her minority whenever 
the father or adopted father shall be 
deceased and has not appointed such 
a guardian. 

When the father or adopted father, 
for more than one year preceding the 
death of the mother or adopted mother, 
wilfully neglected to provide for the 
child such mother or adopted mother 
who shal] leave an estate to the child 
may appoint a testamentary guardian 
for the child. Such mother or adopted 
mother, who shall leave such child an 
estate may appoint testamentary guar- 
dian for such child whether father or 
adopted father shall be living or dead 
and whether or not he shail have ap- 
pointed a testamentary guardian for 
such child. 

No father who wilfully neglects to 
provide and no mother who deserted 
her child for a period of one year or 
failed to perform her parenta] duty 
shall have right to appoint a testa- 
mentary guardian for the child. 
§ 8314-8316. 


Construction of will. Every will is 
construed to speak and take effect as 
immediately before the 


; ee numbers refer to Pennsylvania Statutes, 1920, West Publish- 
ing Co. 
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death of the testator, unless a contrary 
intention appears in the will. § 8317. 


After acquired real estate. Real 
estate acquired by a testator after 
making his will passes by a general 
devise or gift, unless a contrary in- 
tention is manifested on the face of 
the will. § 8318. 


General devise or bequest construed 
as exercise of power. A general devise 
of real estate includes any real estate 
over which the testator has power of 
appointment, unless a contrary intent 
appears in the will. In like manner, a 
bequest of personal property in gen- 
eral manner includes a bequest of 
property over which the testator has 
power, unless a contrary intent ap- 
pears in the will. § 8319. 


Devise passes whole estate. All de- 
vises of reai estate pass the whole 
estate, though there be no words of 
inheritance, unless it appears that the 
testator intended to devise a _ less 
estate. § 8320. 


Meaning of the term “Die without 
issue.” In any devise or bequest any 
words, which import a want or fail- 
ure of issue of any person in his life- 
time, or at the time of his death, or 
an indefinite failure of his issue, shali 
mean a want or failure of issue in the 
lifetime or at the death of such per- 
son, and not indefinite failure of is- 
sue, unless a contrary intention ap- 
pears in the will. § 8322. 


Devise or legacy to descendants not 
to lapse. No devise or legacy to lineal 
descendants lapses or becomes void by 
the death of such legatee or devisee 
in the lifetime of the testator, but such 
devise or legacy goes to the surviving 
issue of such devisee or legatee, unless 
the testator otherwise directs in the 
will. § 8323. 


Lapse of devise or bequest to brother 


or sister. Where a testator leaves no 
lineal descendants who would receive 
the benefit of any lapsed or void de- 
vise or legacy, no devise or legacy in 
favor of a brother or sister, or their 
children, lapses by reason of the death 
of such devisee or legatee in the life- 
time of the testator, if such devisee or 
legatee leaves issue surviving the tes- 
tator. Such devise or bequest is avail- 
able to such surviving issue unless the 
testator in his will otherwise directs. 
§ 8324. 


Lapsed devise or bequest part’ of 
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residue. Unless a contrary intent ap- 
pears in the will, legacies or devises 
which shall fail or be void by reason 
of the death of the devisee or legatee 
in lifetime of the testator, or because 
contrary to law or otherwise incapable 
of taking effect, or which shall be re- 
voked by the testator, shall be in- 
cluded in the residuary devise or be- 
quest, if there’is one in the will. If 
such devise or bequest shal] be in the 
residuary clause, it shall be divided 
among other residuary devisees or 
legatees in proportion to their inter- 
ests in such residue. § 8325. 


Adopted children. Unless a contrary 
intent appears in the will, a devise or 
bequest to the children of the testator. 
without naming them, includes adopted 
children. § 8326. 


Devise or bequest to children of an- 
other. Uniess a contrary intent ap- 
pears in the will, whenever any devise 
or bequest is made to the children of 
another, without naming such children, 
it includes children adopted before 
date of the will. § 8327. 


Pecuniary legacies charged on real 
estate. Unless a contrary intent ap- 
pears in the will, pecuniary legacies 
are payable out of any real estate not 
specifically devised, where the personal 
estate is insufficient or has been 
wasted or misapplied by the executor. 
§ 8328. 


Devise of real estate subject to 
mortgage. Unless a contrary intent 
appears in the will, a devisee of real 
estate subject to a mortgage takes the 
property subject to the mortgage, not- 
withstanding direction of testator that 
his debts be paid. § 8329. 


Spendthrift trust income liable for 
maintenance of wife and children. All 
income devised or bequeathed by any 
will so as to be free from the debts of 
the beneficiary is, notwithstanding 
such testamentary provision, liable for 
support of the wife and minor chil- 
dren of the beneficiary, where said 
beneficiary has neglected to suitably 
provide for them. § 8330. 


Revocation of will devising real es- 
tate. No will in writing, concerning 
real estate, can be revoked or altered 
except by some writing executed and 
proved as a will, or by burning, can- 
celling, obliterating or destroying the 
same by the testator himself or by his 
direction and in his presence. § 8331. 











Revocation of will bequeathing per- 
sonalty. No will in writing concern- 
ing any personal property can be re- 
voked or altered otherwise than in the 
manner provided for wills of real 
property, except by a nuncupative will 
duly made and also committed to 
writing in lifetime of the testator, 
and, after the writing thereof, read to 
or by him and allowed by him and 
proved to be so done by two or more 
witnesses. § 8332. 


Spouse can elect to take against 
will, When any person dies testate 
leaving a surviving husband or widow, 
such surviving person is entitled to 
an interest in the real and personal 
estate of deceased, the same as he or 
she would have been entitled to had 
the testator died intestate. But the 
power of a married woman by virtue 
of any authority contained in any will 
or deed to bequeath or devise any 
property held in trust for her sole and 
separate use is not hereby affected. 
§ 8335. 


Manner and time of election. An 
election to take under or against the 
will may be manifested by the sur- 
viving spouse delivering to the exe- 
cutor or administrator of the estate a 
writing signed and acknowledged by 
him or her within two years after the 
issue of letters testamentary or of 
administration. Failure to. deliver 
such writing is deemed an election to 
take under the will. § 8336. 


No payment to spouse before elec- 
tion. No payment to a _ surviving 
spouse is required to be made unless 
an election shall have first been de- 
livered as required above, except the 
exemption allowed by law to widow. 
§ 8337. 


Spouse cited to make election. Any 
time after six months from the death 
of the testator a surviving spouse 
may be cited to appear in court and 
elect to take under or against the will. 
The failure of the surviving spouse to 
appear is deemed an election to take 
under the will. § 8338. 


DISTRIBUTION OF ESTATE WHERE 
THERE !S NO WILL. 


Rights of surviving husband or wife 
where one child survives. Where a 
person dies intestate, leaving a sur- 
viving husband or wife and one child 
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only, or the descendants of one de- 
ceased child, the surviving spouse is 
entitled to one half of the real and 
personal property of the intestate. 
§ 8342. 


Rights of surviving spouse where 
more than one child. Where the intes- 
tate leaves a spouse and more than 
one child, or one child and descend- 
ants of a deceased child or children, 
or descendants of more than one de- 
ceased child, the spouse is entitled to 
one third of the real and personal es- 
tate. § 8343. 


Rights of surviving spouse where 
there is no issue. Where the intestate 
leaves a spouse and other kindred, but 
no issue, the surviving spouse is en- 
titled to real or personal estate, or 
both, to the aggregate value of $5,000, 
in addition to widow’s exemption in 
case of a will; if the estate exceeds 
$5,000, the surviving spouse is en- 
titled to $5,000 and one half of the 
remaining real and personal estate. 
But the provision as to $5,000 applies 
only to cases of actual intestacy, en- 
tire or partial, and not where the sur- 
viving spouse elects to take against 
the will. § 8344. 


Appraisement and setting apart of 
Spouse’s share. The appraisement 
and setting apart of said $5,000 is 
made by two appraisers appointed by 
Orphans’ Court. Each appraiser is en- 
titled to $2.50 a day and such addi- 
tional amount as may be allowed by 
the court. The appraisement is con- 
firmed by the Orphans’ Court upon 
proof of the compliance with rules of 
the Orphans’ Court respecting notice, 
ete. § 8345, 8346. 


Allowance to spouse out of real es- 
tate. Whenever the surviving spouse 
of an intestate shall claim the said 
$5,000 in value, or any part thereof, 
out of the real estate, and the real 
estate cannot be divided without 
spoiling the whole or any parcel 
thereof, and the appraisers shall ap- 
praise same at a sum_ exceeding 
amount claimed, the Orphans’ Court 
may set apart to the surviving spouse 
such real estate upon the condition 
that the surviving spouse pays the ex- 
cess within one year. If the surviving 


spouse neglects to pay within one 
year, the Orphans’ Court may order a 
sale; the proceeding is then the same 
as on a sale of real estate for pay- 
ment of the debts of a decedent. 


The 





470 


surviving spouse, in all cases where 
the appraisement is confirmed by the 
Orphans’ Court, is entitled to the rent 
or income from the date of the death 
of the intestate. § 8347, 8349. 


Widow’s share in lieu of dower. The 
share to which a widow is entitled in 
the estate of her husband, where the 
latter dies intestate, is in lieu of her 
common law dower rights, under which 
she wee entitled to the income or use 
of one third of her husband's real es- 
tate during her lifetime. § 8352. 


Surviving husband’s share in lieu of 
curtesy. The share to which a hus- 
band is entitled in the estate of his 
wife, where she dies intestate, is in 
lieu of his common law right of cur- 
tesy, under which he was entitled to 
a life estate in all of her real prop- 
erty. §8353. 


Husband’s right barred by non-sup- 
port or wilful desertion. A husband 
who for one year or upwards previous 
to death of his wife, neglected or re- 
fused to provide for her or for that 
period wilfully and maliciousiy de- 
serted her, is not entitled to share in 
her real or personal estate. § 8354. 


Widow’s right barred by wilful de- 
sertion. A widow, who for one year 
or upwards previous to the death of 
her husband has wilfully and mali- 
ciously deserted her husband, is not 
entitled to share in his estate. § 8355. 


Rights of lineal descendants of in- 
testate. Where an intestate 1s sur- 
vived by children, but leaves no other 
descendants, his real and personal 
property, not passing under the statute 
to the surviving spouse, goes to the 
children in equal shares. If the in- 
testate is survived by grandchildren, 
but leaves no child or other descend- 
ant, the estate is distributed in equal 
shares among. such_ grandchildren. 
Where the intestate leaves descend- 
ants in different degrees of consan- 
guinity, as for instance children and 
the children of a deceased child, the 
children of the deceased child are en- 
titled to share in the portion of the 
estate which their parent would have 
received, had he or she been living 
at the time of the death of the in- 
testate. § 8357, 8360. 


Rights of parents of intestate. 
Where the intestate leaves no des- 
cendants, his real and persona] estate, 


. 
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not hereinbefore given to the surviving 
spouse, goes to the father and mother, 
or if either be dead, to the survivor of 
them. § 8363. 


Rights of collateral heirs. Where the 
intestate leaves no descendants, father 
or mother, his real and personal es- 
tate not hereinbefore given to surviv- 
ing spouse, goes to the brothers and 
sisters of the intestate and issue of 
deceased brothers and sisters by rep- 
resentation, the children of a deceased 
brother or sister taking the share to 
which their parent would have been 
entitled if living. § 8364. 


Rights of grandparents. Where the 
intestate leaves no descendants, par- 
ents, brothers, sisters or descendants 
of brothers or sisters, the estate 
passes to the grandparents and des- 
cendants of the deceased grandparents 
and in default thereof to the next of 
kin. § 8368. 


Rights of spouse where there are no 
heirs. Where an intestate leaves a 
surviving spouse and there are no 
heirs of the intestate, the spouse is 
entitled to all of the intestate’s real 
and personal property. § 8385. 


Rights of adopted persons. .Any 
child adopted by law and the adopting 
parents take and inherit from each 
other as fully as if the child were the 
lawful child of the adopting parents. 
Adopted persons are not entitled to 
take or inherit from their natural par- 
ents, grandparents or collateral rela- 
lives. § 8383, 8384. 


Posthumous children. Posthumous 
children take as if they had been born 
in the lifetime of the _ intestate. 
§ 8389. 


Advancements. If any person, other 
than a surviving spouse, receives a 
settlement or advancement from an 
intestate, the amount thereof shall be 
charged against the share of such 
person and he is entitled to receive the 
balance only. § 8391. 


Escheat to commonwealth. In de- 
fault of a surviving spouse, heirs or 
kindred, the property of an intestate 
vests in the Commonwealth of Penn- 
sylvania by escheat. § 8393. 


Personal estate of nonresident. The 
intestate laws of Pennsylvania do not 
apply to an intestate, whose domicile 
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was outside of Pennsylvania at the 
time of his death. § 8394. 


LETTERS TESTAMENTARY AND 
OF ADMINISTRATION. 


Definition of fiduciary. The term 
“fiduciary,” as used in this act, in- 
cludes executor, administrator, guard- 
ian and trustee, whether domiciliary 
or ancillary. § 8397. 


Grant of letters. Letters testamen- 
tary and of administration are grant- 
able only by the register of wills of 
the county where the decedent re- 
sided at the time of his death; if the 
decedent had no residence in the Com- 
monwealth then ancillary letter testa- 
mentary or of administration are 
grantable by the register of the county 
where the principal part of the goods 
and estate of the decedent are lo- 
cated. § 8398. 


Time to apply for letters. No letters 
testamentary or of administration 
shall be granted after twenty years 
from the death of the decedent, ex- 
cept on order of the Orphans’ Court 
on due cause shown. § 8399. 


Persons entitled to letters of admin- 
istration. Letters are issued to the 
widow, if any, or to such relations as 
are entitled to the residue of the per- 
sonal estate, or to a share therein, 
preferring always nearest degree of 
consanguinity, and males to females. 
If these refuse, letters may be issued 
to a creditor or to any fit person. Pro- 
vided, if the decedent was a married 
woman her husband is _ preferred. 
Provided, further, in cases of admin- 
istration with the will annexed, where 
the general residue of the estate is be- 
queathed letters are issued to those 
having right to residue. § 8400. 


Power of banks in Pennsylvania to 
act as executor, administrator, trus- 
tee, etc. State banks in Pennsylvania 
may be granted, by special permit, the 
right to act as trustee, executor, ad- 
ministrator, registrar of stocks and 
bonds, guardian, assignee, receiver, 
committee, or in any other fiduciary, 
in which trust companies are per- 
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mitted to act, provided the bank has 
the capital stock required of a trust 
company. (National banks are au- 
thorized to exercise such powers under 
11 k of the Federal Reserve Act.) 
§ 1191. 


Petition for letters. The petition 
must be verified and show the resi- 
dence and citizenship of the petitioner; 
the place, day and hour of the death 
of decedent; the estimated value of 
his property, real and personal; the 
location of his real property; and in 
case of intestacy, the names and resi- 
dences of the surviving spouse and all 
next of kin. § 8401. 


Letters of administration with will 
annexed. Where the executor refuses 
to qualify or renounces, the register 
of wiils may receive the will for pro- 
bate and grant letters of administra- 
tion with the will annexed to the per- 
son entitled thereto. § 8402. 


Letters de bonis non with will an- 
nexed. Whenever the executor dies 
leaving the estate unadministered, the 
register grants letters of administra- 
tion de bonis non with the will an- 
nexed to the person entitled, even 
though the executor may have ap- 
pointed an executor by his will. The 
executor of the deceased executor is 
in no case to be deemed executor of 
the first testament. § 8403. 


Letters de bonis non. In all cases 
where administration of the estate of 
any decedent becomes vacant, through 
the death or removal of the adminis- 
trator, or otherwise, the register grants 
letters de bonis non to the persons en- 
titled thereto. § 8404. 


Powers of administrator with will 
annexed. The powers of an admin- 
istrator with the will annexed are the 
same as those of an executor. § 8405. 


Powers of administrator de bonis 
non. An administrator de bonis non 
is entitled to recover from his prede- 
cessors all property of tne estate and, 
in general, to carry on the duties of 
the farmer executor or administrator. 
§ 8406 

(To be continued) 
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COMPARATIVE NEW YORK BANK STATEMENT 


The following table shows the loans and deposits of the associated banks 
reported to the New York Clearing House for the week ending June 12, 1920, 
and June 11, 1921: 


Loansand Loans and Legal Net Legal Net 

Members of Federal Discounts Discounts Deposits Deposits 

Reserve Bank Average Average Average Average 
1920 1921 1920 1921 


Bank of New York, N. B. A... $51,656,000 $40,802,000 $38,435,000 27,558,000 
Bank of the Manhattan Co.... 137,427,000 116,640,000 109,466,000 109,215,000 
Mechanics’ & Metals Nat. Bk 178,397,000 180,485,000 150,596,000 144,021,000 


Bank of Ampertom. ...cccccses 58,308,000 55,446,000 54,916,000 48,380,000 
National City Bank........... 571,197,000 462,403,000 666,439,000 502,643,000 
Chemical National Bank...... 165,989,000 124,742,000 116,504,000 95,195,000 
Atlantic National Bank....... 20,058,000 18,163,000 18,673,000 14,638,000 
Nat. Butchers & Drovers Bk.. 5,077,000 4,884,000 3,869,000 4,243,000 
American Exchange Nat. Bk.. 126,460,000 108,281,000 99,794,000 81,028,000 
Nationa] Bank of Commerce.. 339,445,000 288,322,000 272,463,000 243,251,000 
Pacific Bank ...... ee 24,969,000 21,694,000 24,233,000 23,714,000 
Chatham & Phenix Nat. Bk... 127,240,000 115,941,000 121,560,000 114,992,000 
Hanover National Bank...... 130,893,000 107,105,000 132,163,000 98,232,000 
Metropolitan Bank .......... 33,650,000 42,174,000 37,736,000 45,991,000 
Corn Exchange Bank......... 145,925,000 159,290,000 158,992,000 169,510,000 


Importers & Traders Nat. Bk. 34,769,000 36,671,000 27,393,000 25,324,000 


National Park Bank.......... 212,405,000 168,988,000 166,908,000 127,800,000 
East River Nat. Bank........ 11,795,000 10,983,000 12,105,000 11,617,000 
Second National Bank........ 22,995,000 22,669,000 19,171,000 18,523,000 
First National Bank.......... 285,804,000 276,110,000 177,594,000 267,098,000 
Irving National Bank ........ 198,825,000 171,531,000 196,371,000 172,383,000 
N. Y. County Nat. Bank...... 14,990,000 11,920,009 14,289,000 13,647,000 
Comtinental Bank ..cscccesece 8,119,000 6,772,000 6,452,000 5,476,000 
Chase National Bank........ 391,403,000 278,634,000 310,799,000 235,696,000 
Fifth Avenue Bank.......... ', 20,528,000 18,838,000 21,088,000 18,396,000 
Commercial Exchange Bank.. 7,644,000 8,077,000 7,522,000 7,876,000 
Commonwealth Bank ........ 9,071,000 8,654,000 9,209,000 8,791,000 
Garfield National Bank........ 15,428,000 15,423,000 15,355,000 14,974,000 
Fifth National Bank .......... 15,260,000 12,357,000 13,699,000 12,940,000 
Seaboard National Bank...... 50,001,000 46,759,000 45,760,000 2,050,000 
Coal & Iron Nat. Bank........ 20,958,000 16,904,000 16,577,000 12,536,000 
Union Exchange Nat. Bank... 20,867,000 18,705,000 21,114,000 20,099,000 
Nassau Nat. Bank, Bklyn..... 18,127,000 16,198,000 15,452,000 13,582,000 
Columbia Bank ....... peau 23,769,000 23,485,000 22,253,000 24,327,000 


State Banks 
Not Members of Federal 
Reserve Bank 


Greenwich Bank ............ 18,985,000 18,211,000 19,649,000 18,676,006 
MOWRY TRAM oc cccccsccesese 5,536,000 5,333,000 5,476,000 5,200,000 
Se SEE sccccsivcsecnvess 69,392,000 75,416,000 67,301,000 74,615,000 
















Courtesy-- 


—‘‘Politeness combined with kindness’’...Webster 


EAL courtesy in the full sense of the word has 

been a fixed principle (not a policy) of the 
Chemical National Bank throughout its career of 97 
years. 

This principle has been a vital factor in our success. 
To it may be attributed the fact, that the bank still 
has as customers the descendants of its original de- 
positors. 


We are seeking new business on our record. 


THE CHEMICAL NATIONAL BANK 


OF NEW YORK 


oe 
Banking Forms 


There is nothing which so greatly facilitates the 
work of a bank as the possession of a set of forms 
properly adapted to its particular needs. A bank 
cannot operate at its fullest efficiency unless it is so 
equipped. The Banxinc Law Journat has, with 
the assistance of a number of leading banks, com- 
piled an up-to-date set of banking forms covering 








the various departments of modern commercial 
banks, trust companies and savings banks. In addi- 
tion to the banking forms the book contains a num- 
ber of legal forms for banks. 


Price $2.00 postpaid 
THE BANKING LAW JOURNAL 
127 Federal St., Boston, Mass. 
Address Book Orders, 253 Broadway, New York. 











BANK AND INVESTMENT ITEMS 


THE NATIONAL BANK OF THE 
REPUBLIC, of Chicago, in the month- 
ly review of business, for June, writes 
as follows: 

“Although the slight betterment in 
business during March and April proved 
to be short lived because of its pre- 
matureness, evidences are multiplying 
that we are nearing the final stage of 
readjustment preparatory to a sub- 
stantial and sustained advance in ac- 
tivity. For more than a year business 
has steadily declined and industry and 
trade operations have reached a basis 
of roughly fifty per cent. The stock 
market has been thoroughly liquidated 
and quotations have already discounted 
inventory shrinkages and decreased 
earnings. Wholesale commodity prices 
on the average have retraced their 
inflation of the past five years, al- 
though certain groups, as for instance 
building materials, have tended to re- 
sist the deflation. Substantial prog- 
ress has been made in eliminating 
“frozen” credits and speculative bor- 


rowings from our banking system, as 
is indicated by the persistent improve- 
ment in the Federal Reserve ratio for 
nine consecutive months to the highest 
point since August, 1918.” 


THE AMERICAN EXCHANGE NA- 
TIONAL BANK, of New York City, in 
its June financial letter, writes as 
follows of the general situation: 

“Foreign developments were the 
foremost factors influencing trade 
conditions during May. The accept- 
ance of the Allied terms by Germany 
led to expectations of the early forma- 
tion of a basis for world trade recov- 
ery, but the developments in Silesia 
tended to dampen the enthusiasm 
evoked by Germany’s final capitula- 
tion and new threats or a division 
among the Allies increased uncer- 
tainty. New hopes of a settlement 
were developed late in the month, but 
the situation remained most unsatis- 
factory. 

“Domestic developments were more 
favorable, but there was no indication 
of an immediate general revival of in- 
dustry. The Railway Labor Board an- 
nounced that it had found that condi- 
tions justified a reduction in wages 
and would announce the extent of the 
reduction as soon as it had completed 


its investigations into the decrease in 
the cost of living. As a result of 
economies in other directions the rail- 
roads increased their net earnings in 
March, despite a decrease in revenue 
as compared with the same month the 
year before. Railway revenue during 
the first quarter of the year about 
equaled the revenue for the first quar- 
ter of the year before, indicating a 
falling off in tonnage transported of 
about 25 per cent., as compared with 
the preceding year, the difference in 
rates in the two periods accounting 
for the favorable comparative showing 
in monetary returns.” 


REMITTING MONEY TO POLAND— 
The delays and dangers incidental to 
making remittances to Poland have 
been entirely eliminated by a plan 
which the Polish Government has re- 
cently completed and which went into 
operation Monday, June 6. This ar- 
rangement provides that such remit- 
tances shall be sent on official forms 
of the Polish Government and will 
enable any bank or foreign remittance 
agent in the United States to sell re- 
mittances to Poland at reasonable 
rates. It will also assure their safe 
and quick delivery or a refund to the 
sender. 

These remittances will be paid 
promptly at any post office or remit- 
tance point in Foland. If for any rea- 
son the person to whom the money is 
sent cannot be found, the full amount 
in dollars, less a service charge not 
exceeding five per cent., will be re-~ 
turned promptly to the sender here. 

In accordance with instructions is- 
sued by the Polish Minister of Finance, 
all remittances except United States 
money orders must be sent on official 
Government forms. The Polish Govern- 
ment has designated the Guaranty 
Trust Company of New York its agent 
in America for distributing these offi- 
cial forms to banks and remittance 
agents throughout the United States. 

It is the ambition of the Polish Gov. 
ernment to make this service as broad 
as possible in the interests of its people 
in the United States. Any reputable 
bank or remittance agent may vbtain 
the necessary government blanks by 
making inquiry of the Guaranty Trust 
Company, Polish Remittance Division, 
140 Broadway, New York City. 
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LONDON JOINT CITY AND 
MIDLAND BANK LIMITED 


CHAIRMAN: 
The Right Hon. R. McKENNA 


JOINT MANAGING DIRECTORS: 


S. B. MURRAY 


Paid-up Capital - 
Reserve Fund-_ - 
Deposits (Dec. 31st, 1920) 


F. HYDE 


Subscribed Capital 


E. W. WOOLLEY 


- £38, 116,050 
- 10,859,800 
- 10,859,800 
- 371,841,968 


HEAD OFFICE: 5, THREADNEEDLE STREET, LONDON, E.C.2. 
OVER 1,500 OFFICES IN ENGLAND AND WALES 
OVERSEAS BRANCH: 65 & 66, OLD BROAD STREET, LONDON, E.C. 2. 


Atlantic Offices: ‘‘ Aquitania ’’ 


“ Berengaria’’ 


“* Mauretania” 


AFFILIATED BANKS: 
BELFAST BANKING CO.LTD. THE CLYDESDALE BANK LTD. 


OVER 110 OFFICES IN IRELAND 


BANKERS TRUST COMPANY, of 
New York City, as the agent of the 
American Bankers’ Association in is- 
suing travelers “A.-B. A.” Cheques, has 
just received from Reno the details of 
the arrest and conviction of Ernest 
H. Wright, better known as “Doc” 
Wright, a fence and a forger, who has 
been cashing, through forged signa- 
tures in the West, stolen Travelers 
Cheques. “A. B. A.” Cheques are signed 
by their purchasers when they buy 
them at their banks and must be coun- 
tersigned in the presence of the person 
cashing them before they become 
valid. Should they be stolen from 
the purchaser or lost, the original 
holder of the cheque is reimbursed 
by his bank on submitting proper 
proofs. For this reason, pick- 
pockets, who have stolen them, have 
found them useless unless they were 
able to get the services of an expert 
forger. The evidence against “Doc” 
Wright proved that he was a negoti- 
ator of these cheques for a well-or-. 
ganized band of pickpockets. He 
purchased the cheques from the pick- 
pockets at 20 per cent. of their face 
value and trusted to his ability as a 
forger to be able to countersign them 


OVER 160 OFFICES IN SCOTLAND 


closely enough to pass the scrutiny 
of the man in the bank who cashed 
them. 


WAR COST LIMITS TAX RE- 
VISION—Of every dollar of national 
expenditure 77.3 cents goes for the 
purposes of war, according to the Na- 
tional Bank of Commerce in New York, 
which points out that any constructive 
program looking to a remedy of the 
present tax situation must take this 
fact constantly into consideration. 

“This condition is not a new one,” 
the bank says in the June issue of its 
magazine, Commerce Monthly. “Each 
war in which this country has been 
involved has left us a heritage of in- 
creased expense. Not only has the 
direct military burden been perman- 
ently increased, but there have been 
additional outlays on account of war 
debt, for pensions, and for adminis- 
trative purposes growing out of the 
experience and results of the war. 

“The scale on which military opera- 
tions were conducted during the most 
recent conflict was so great that the 
percentage of the revenue devoted to 
war purposes has enormously in- 
creased. In the five fiscal years just 
prior to the outbreak of the European 
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World-wide distributors of 
high-grade securities: “Bonds, Short 
Term Notes, also Preferred Stocks and 
"Acceptances. Correspondent Offices 


in more than 50 leading cities. 


Bankers of this section are invited 
to use National City Company ser- 
vice through one of our following 
conveniently located correspondent 
offices. 
New York 
Chicago 
Boston 


Montreal 
London 
Tokyo 


Philadelphia 
New Orleans 


San Francisco 


War less than half of our govern- 
mental expenditures, on an average, 
pertained to the military establish- 
ment. This condition prevailed until 
we entered the war in 1917. In 1919, 
when the peak of war cost was 
reached, these expenses were more 
than twenty times as great as those 


for purely civil purposes.” 


NEW BUILDING FOR U. S. MORT- 
GAGE & TRUST CO—The growing 
popularity of Madison Avenue as a 
center for financial institutions is fur- 
ther emphasized by the announcement 
of the United States Mortgage & 
Trust Company, of New York, of plans 
to erect a handsome, individual bank 
building at the northwest corner of 
Madison Avenue and 74th Street. The 
structure, which will house the Com- 
pany’s Madison Avenue Branch now 
located at 75th Street, was decided 
upon in order to meet the requirements 
of the rapidly increasing clientele of 
this office. 

The building will be in the style of 
the late English Renaissance, the ex- 


terior of limestone, with Knoxville 
marble entrance and base. The plans 
are designed to give the maximum of 
light and air, and in every way con- 
form to modern standards of bank ar- 
chitecture. 

The site of the New building is 100x- 
50 feet, facing the Avenue. The plans 
have been prepared by Henry O. Chap- 
man, and it is expected that contracts 
for constructions will be let im- 
mediately. 


“THE GIANT ENERGY,” the latest 
booklet isued by the National City 
Company, of New York, contains con- 
siderable interesting and vaiuable data 
on public utilities in general, and the 
light and power business in particular. 


THE ASIA BANKING CORPORA- 
TION, of New York, at the annual 
meeting of the stockholders re-elected 
the Board of Directors, with the ex- 
ception that John F. Shmidt, vice- 
president of the Bankers Trust Com- 
pany, was elected to take the place of 
Seward Prosser, retired. At the an- 
nual meeting of the Board of Directors 
all officers of the Corporation were re- 
elected. 


FEDERAL RESERVE STATE- 
MENT—According to the statement of 
the Federal Reserve Bank of New 
York, as at the close of business for 
the week ended June 22, the high point 
of the year was reached in the total 
gold reserves and in the ratio of re- 
serves. The total gold reserves this 
week were $848,601,205, as compared 
with $823,495,000 a week ago, and the 
ratio of gold reserves to Federal Re- 
serve notes in circulation after setting 
aside 35 per cent. against deposit lia- 
bilities was 103.0 per ceat. this week 
as against 90.8 per cent. last week. 
The ratio of total reserves to deposit 
and Federal Reserve note liabilities 
combined was 68.9 per cent. this week 
as compared with 60.6 per cent. las< 
week. 

The statement shows a gratifying 
increase in the total reserves for the 
week, the figures being $933,/682,544 
this week over $910,321,000 last week. 
A big decrease in total earning assets 
was recorded, last week’s figures be- 
ing $671,618,000, while this week they 
had dropped to $509,311,740. The total 
resources this week were $1,574,666,- 
886, as against $1,754,636,000 a week 
ago. 





